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the  trial  court 

probate  and  family  court  department 

DEDHAM,    MASSACHUSETTS  02026 
326-7207 


Alfred  l_.  Podolski 

CHIEF   JUSTICE 


The  Honorable  Edward  J.  King 

Governor 

The  Commonwealth  of  Massachusetts 

Executive  Department 

State  House 

Boston,  MA   02133 

Dear  Governor  King: 

It  is  my  pleasure  to  present  you  with  this  report  on  behalf 
of  the  members  of  the  Special  Commission  on  Probate  and  Family 
Court  Procedures,  1980  -  1981.  It  includes  several  specific 
recommendations  for  improving  family  court  operations  as  well  as 
suggestions  for  preserving  the  integrity  of  the  family  unit.  If 
implemented,  it  is  the  considered  opinion  of  Commission  members, 
there  will  be  direct  benefits  to  the  families  of  the  Commonwealth 

The  duties  and  functions  of  the  Special  Commission  end  with 
this  report.  However,  I  am  confident  the  members  of  the  Commis- 
sion pledge  their  continued  support  and  assistance  in  respect  to 
the  implementation  of  the  suggested  recommendations.  We  share 
with  you  a  common  concern  that  the  families  of  Massachusetts  are 
treated  with  courtesy,  dignity  and  in  a  manner  that  lessens  emo- 
tional strife. 

Sinperely,   ^-~) 

Alfred  L.  Podolski 
Chairman 
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INTRODUCTION 


The  national  divorce  rate  has  risen  alarmingly  in  recent 
years.   For  every  two  marriages  in  the  United  States,  there 
is  one  divorce.   Massachusetts  has  not  escaped  this  trend. 
For  every  three  marriages  in  Massachusetts,  there  is  one 
divorce. 

In  1980,  the  Probate  and  Family  Court  processed  153,080 
matters,  most  of  which  were  concentrated  in  difficult,  sensi- 
tive areas  involving  divorce,  custody,  support,  alimony, 
division  of  marital  property,  and  enforcement  of  court  orders. 
The  Probate  and  Family  Courts  of  Massachusetts  are  among  the 
busiest  of  the  nation. 

On  December  4,  1980,  Governor  Edward  J.  King  swore-in 
twenty- three  members  of  a  Special  Commission  to  Study  Probate 
and  Family  Court  Procedures  in  order  to  determine  the  various 
ways  in  which  family  life  in  Massachusetts  is  affected  by 
court  policies  and  procedures.   The  credentials  of  the  Commis- 
sion members  are  impressive.   Three  experienced  judges,  two 
Registers  of  Probate,  three  nationally  recognized  law  pro- 
fessors, two  psychiatrists,  a  psychologist,  a  veteran  attorney, 
two  family  service  officers,  three  private  citizens,  one  State 
Senator,  and  three  government  administrative  officers  in  addi- 
tion to  the  Governor's  chief  legal  counsel  comprised  the  mem- 
bership.  Not  only  were  the  Commission  members1  credentials 
impressive,  but  also  the  dedication  and  seriousness  of  purpose 
with  which  the  members  approached  their  tasks  was  commendable. 

Dr.  Richard  Small,  Executive  Director  of  the  Governor's 
Advisory  Committee  on  Children  and  the  Family,  served  in  an 
exemplary  fashion  as  staff  resource  person.   His  tireless 
efforts  in  coordinating  the  hundreds  of  man-hours  involved  in 
the  various  subcommittee  meetings  assisted  the  Commission  in 
expeditiously  completing  its  charge. 

The  mandate  of  the  Commission  was  to  advise  the  Governor 
on  specific,  concrete  recommendations  to  standardize  Probate 
Court  procedure  in  the  areas  of  divorce,  family  violence  and 
child  custody  proceedings,  to  promote  conciliation  and  media- 
tion in  court  procedures  wherever  possible  and  to  research  and 
analyze  Commonwealth  statutes  that  impact  the  broad  area  of 
family  life. 

The  complexities  of  Probate  and  Family  Court  procedures 
could  not  have  been  solved  without  the  voluntary  input  and 
assistance  of  several  extremely  helpful  lawyers  and  profes- 
sionals in  the  areas  contingent  of  family  life. 

The  Special  Commission  was  divided  into  five  sub-commit- 
tees, one  each  for  Standard  Court  Procedures,  Custody,  Family 
Violence,  Conciliation  and  Mediation. 
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The  resource  persons  who  assisted  the  sub-committees  in 
their  important  work  have  contributed  significantly  to  the 
final  document.   On  behalf  of  the  entire  Commission  I  wish 
to  offer  a  sincere  public  expression  of  gratitude  to: 
John  B.  Jenny,  Anne  L.  Cremonini ,  Julie  Ginsburg,  Joan  Katz , 
Reverend  George  Winchester,  John  Fiske,  Shirley  Bayle, 
Dr.  Patrick  Phear,  Honorable  Sheila  McGovern,  Dr.  Harry 
Keshet,  Ruth  Whitney,  Barbara  Hauser,  David  Goldman,  Jane 
Cohen,  Paul  Pearson,  Dr.  Marlin  Potash,  David  Morris,  Sheila 
Brown,  Nancy  Burke,  Anne  Ostis,  Harry  Somers ,  Howard  A. 
Schoefield,  Divorced  Kids  Group  of  Lexington,  Mary  Gendler, 
Divorced  Kids  Group  of  Andover ,  Monroe  Inker,  Ruth  Budd, 
Senator  Sharon  Pollard,  Representative  Barbara  Gray, 
Lt.  Ronald  Conway,  and  students  from  the  New  England  School 
of  Law  and  scores  of  other  concerned  private  citizens  who 
took  time  to  assist  the  various  sub-committees.   The  friend- 
ship and  communication  from  those  we  served  was  the  founda- 
tion of  the  Special  Commission's  progress. 

To  the  members  of  this  Special  Commission  I  say  thank 
you  for  a  job  well  done.   You  have  given  your  time  and 
efforts  to  complete  this  project  in  a  few  short  months.   As 
Chairman  of  the  Committee  I  can  honestly  say  I  have  never 
worked  with  a  finer  group  of  people,  all  dedicated  to  making 
our  legal  process  more  responsive  to  public  needs.   Many  of 
the  areas  addressed  by  the  various  sub-committees  have  been 
the  subject  of  our  attention  in  the  past  but  it  does  no  harm 
to  have  others  not  intimately  involved  in  the  administrative 
court  processes  to  look  at  our  efforts  from  time  to  time. 


Some  Basic  Principles 


Families  are  the  fabric  of  society.   The  family,  today 
as  always,  is  the  single  most  important  influence  on  the 
individual  and,  consequently,  on  society.   Studying  the  com- 
plex ways  Probate  and  Family  Court  procedures  affect  family 
life  has  been  a  major,  concentrated  undertaking  in  a  consol- 
idated six-month  time  frame.   Our  conclusions  are  spelled  out 
in  detail  under  relevant  topic  headings  in  the  following 
pages.   They  reflect  consensus,  but  by  no  means  unanimous 
agreement  on  every  issue.   Yet,  despite  diversity  in  indivi- 
dual members'  points  of  view  and  the  differing  issues  studied 
by  the  five  subcommittees,  it  is  important  to  underscore 
several  common  themes  which  emerged  as  guiding  principles: 

'The  first  and  unanimous  conclusion  was  the  need  for 
more  effective  education  for  both  public  and  profes- 
sionals as  to  how  the  Probate  and  Family  Court  works, 
what  families  can  expect  under  Massachusetts  law,  and 
especially  what  resources  are  available  other  than,  or 
in  addition  to,  the  court  for  families  in  crisis. 
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iA  second  general  theme  was  the  need  for  the  development 
of  non-adversarial  options  in  the  settlement  of  family 
disputes.   As  we  addressed  issues  from  custody  to 
family  violence,  the  Commission  returned  again  and 
again  to  this  conviction,  and  to  the  related  idea  that, 
where  adversarial  proceedings  were  necessary,  we 
needed  to  find  ways  to  make  the  judicial  process 
support  family  strength  as  much  as  possible. 

•A  third  general  theme  was  the  recognition  that  the 
Probate  and  Family  Court  cannot  and  should  not  attempt 
to  offer  every  needed  service  to  families  in  crisis. 
What  is  needed  is  a  co-ordination  of  services  involving 
public  and  private  community  agencies,  citizens  and 
families  themselves,  the  legal  profession  and  the  courts 
working  together.   We  tried  to  reflect  this  point  of 
view  as  we  shaped  our  recommendations . 

■Finally,  we  were  continually  impressed  by  the  potential 
of  the  Probation  Service  -  only  since  1972  a  part  of 
the  Probate  and  Family  Court  -  as  a  powerful  family 
resource  within  the  court.   If  we  frequently  made  recom- 
mendations including  the  Probation  Service,  it  was  not 
with  the  intention  of  piling  on  extra  work  to  an  already 
overburdened  group,  but  with  a  goal  toward  promoting 
the  Service  as  an  effective  and  essential  component  of 
the  Court . 

Among  the  several  positive  recommendations  included  in  the 
final  report,  one  concept  should  remain  clear.   There  are  no 
panaceas  to  the  accelerating  divorce  rate.   At  a  point  in 
time  in  which  there  are  severe  constraints  on  limited  public 
resources,  we  must  be  careful  not  to  promise  more  than  we 
can  produce.   In  the  Probate  and  Family  Court,  we  have 
voluntarily  examined  our  situation.   There  are  several  new 
and  positive  directions  for  movement. 

We  shall  make  every  serious  effort  to  do  what  we  can  do 
with  the  resources  we  now  have.   If  more  is  asked,  more  must 
be  given.   New  directions  may  demand  a  greater  commitment  from 
the  Commonwealth.   I  am  confident  the  work  of  the  Special 
Commission  on  Probate  and  Family  Court  Procedures  will  not 
have  been  in  vain,  for  I  sense  on  the  part  of  the  Governor  and 
the  Legislative  leadership  a  true  commitment  to  the  improve- 
ment of  family  life  and  the  improvement  of  court  procedures. 

Alfred  L.  Podolski, 

Chief  Justice 

Probate  and  Family  Court  Department 


10 


WORKING  FORMAT 


The  first  plenary  session  of  the  Special  Commission  on 
Probate  and  Family  Court  Procedures  was  convened  by  Chief 
Judge  Alfred  L.  Podolski  on  December  4,  1980.   Public, 
plenary  sessions  were  held  monthly  thereafter,  with  the 
final  meeting  taking  place  May  14,  1981.   Between  December 
and  May  the  primary  work  of  the  Commission  was  conducted 
by  five  subcommittees : 

Conciliation 

Mediation 

Child  Custody 

Uniform  Court  Procedures 

Family  Violence 

These  Subcommittees  met  for  a  collective  41  formal 
sessions.   In  addition  to  Commission  members,  each  Subcom- 
mittee utilized  the  contributions  of  resource  persons  from 
many  disciplines  to  complete  its  research  and  formulate 
final  recommendations.   Every  attempt  was  made  to  make  the 
report  of  the  Commission  as  comprehensive  as  possible  by 
including  the  input  of  private  citizens,  students  and  young 
people,  members  of  the  Bar,  judges,  probation  officers  and 
human  service  professionals.   While  each  Subcommittee 
developed  its  own  schedule,  the  basic  work  plan  for  each 
consisted  of  a  review  of  existing  Massachusetts  statutes 
and  procedures  in  the  relevant  area,  comparative  review 
of  statutes  and  procedures  in  other  states,  analysis  of  the 
contributions  and  comments  of  resource  persons  and  presenta- 
tion of  recommendations  for  approval  by  the  Special  Commis- 
sion as  a  whole. 


Conciliation 


Subcommittee  Members 


Resource  Persons 


Honorable  John  V.  Harvey,  Chair 
Professor  Sanford  Katz 
Mary  Sheehan 

John  B.  Jenny,  Assistant  Register 

Norfolk  Probate  and  Family  Court 
Anne  L.  Cremonini,  Family  Service  Officer 

Norfolk  Probate  and  Family  Court 
Julie  Ginsburg,  Concord  Family  Service 

Organization 
Joan  Katz,  Court  Clinic,  Quincy 

District  Court 
Reverend  George  Winchester,  S,J., 

Boston  College 
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Subcommittee  Members 


Resource  Persons 


Mediation 


Professor  Frank  E.  A.  Sander,  Chair 
Thomas  Arcadipane 
Senator  John  A.  Brennan 
John  J.  Connelly 
Dr.  Martin  Kelly 

John  Fiske,  Attorney 
Shirley  Bayle,  Attorney 
Dr.  Patrick  Phear 
Honorable  Sheila  McGovern 
Dr.  Harry  Keshet 


Child  Custody 


Subcommittee  Members 


Resource  Persons 


Honorable  Sheila  McGovern,  Chair 
Register  of  Probate  James  M.  Connolly 
Dr.  Harry  Keshet 
Mr.  Willoughby  Walling 

(attending  for  Secretary  Charles  F. 
Mahoney,  Executive  Office  Human  Services) 

Ruth  Whitney 
Barbara  Hauser 
David  Goldman,  Attorney 
Jane  Cohen,  Attorney 
Paul  Pearson,  Attorney 
Dr.  Patrick  Phear 
Dr.  Marlin  Potash 

Middlesex  Probate  Family  Court  Media- 
tion Unit : 

David  Morris ,  Supervisor 

Sheila  Brown 

Nancy  Burke 

Anne  Ostis 

Harry  Somers 
Howard  A.  Schoefield,  Teacher,  and  the 

Divorced  Kids  Group  of  Lexington 
Mary  Gendler,  Ed.M.  and  the  Divorced 

Kids  Group  of  Andover 


Uniform  Court  Procedures 


Subcommittee  Members 


Resource  Persons : 


Honorable  Mary  C.  Fitzpatrick,  Chair 

Thomas  Arcadipane 

Joseph  Ayoub ,  Attorney 

Register  of  Probate  Robert  Czelusniak 

Monroe  Inker,  Attorney 
John  A.  Fiske,  Attorney 
Ruth  Budd,  Attorney 
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Subcommittee  Members 


Family  Violence 


William  M.  Gibson,  Chair 
Loretta  Ernst 
Professor  Colin  Gillis 
Barbara  Pietraszek 


Resource  Persons 


Senator  Sharon  Pollard 

Representative  Barbara  Gray 

Lt.  Ronald  Conway,  Boston  Police 

Department 
and  a  team  of  students  from  the 

New  England  School  of  Law 
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RECOMMENDATIONS :  CONCILIATION 


CONCILIATION 


Overview 


In  considering  the  topic  of  conciliation,  our  purpose 
was  to  examine  whether  and  how  the  Massachusetts  Probate 
and  Family  Court  could  provide  counseling  and  other  direct 
helping  services  to  families.   We  used  the  term  conciliation 
to  mean  intervention  with  the  goal  of  avoiding  divorce  and 
keeping  families  together  whenever  possible,  but  also  to 
mean  help  and  support  (as  distinct  from  investigation  or 
mediation)  available  to  all  families  at  every  stage  of  the 
divorce  process.   We  felt  strongly  that  any  conciliation 
program  should  not  be  limited  to  the  pre-litigation,  pre- 
judgment stages,  but  should  also  be  available  to  help  fami- 
lies cope  even  after  a  divorce  has  taken  place. 

There  seemed  to  us  little  question  as  to  either  the 
need  or  the  authority  for  conciliation  as  a  service  of  the 
court.   Rather,  the  primary  issue  was  one  of  feasibility  - 
whether  adequate  models  existed  for  court  conciliation, 
and  whether  the  present  resources  of  the  Massachusetts  Pro- 
bate and  Family  Court  could  support  such  an  additional 
burden . 


dHinnmHniHnHHiiH^HnHnni^iiHHnRarananBffiHi 

Precedents  for  Conciliation  in  the  Courts 


In  looking  for  models  of  conciliation  within  the  courts, 
we  found  that  Massachusetts  was  actually  a  national  leader  in 
this  regard.   In  1961,  legislation  was  enacted  establishing 
a  Conciliation  Division  in  the  Probate  Courts  of  Norfolk  and 
Worcester  County  (see  Chapter  620  of  the  Acts  of  1961) .   This 
was  to  be  a  pilot  project,  set  up  with  an  expiration  date  of 
December  31,  1964.   Briefly,  the  intent  of  the  legislation 
was  to  establish  a  Conciliation  Division  under  the  general 
direction  of  the  Norfolk  and  Worcester  Probate  and  Family 
Court  judges.   The  1961  Act  set  up  guidelines  for  the  appoint- 
ment of  staff,  and  spelled  out  procedures  for  the  issuance  of 
a  notice  of  conciliation  to  both  parties.   The  conciliator 
had  the  authority  to  schedule  additional  conciliation  sessions, 
and  was  to  report  directly  to  the  Court. 

Unfortunately,  the  project  was  never  funded  and  died  a 
natural  legislative  death  without  being  implemented.   There 
was  not  subsequent  legislation  in  Massachusetts,  although 
many  other  states  in  the  late  60 ' s  and  early  70 ' s  picked  up 
and  implemented  some  form  of  court  conciliation  in  an  effort 
to  stem  the  rising  divorce  tide.   In  fact,  we  looked  at 


17 


existing  programs  in  11  states  as  background  for  our  recom- 
mendations.  The  most  interesting  of  these  was  California, 
which  in  1971  passed  a  statute  beginning  a  Conciliation 
Court  in  15  urban  counties,  and  in  1980  extended  the  program 
statewide.   (A  copy  of  the  1980  California  statute  is  in- 
cluded as  Attachment  B  at  the  end  of  this  section.) 


Existing  Resources  in  Massachusetts 


One  of  the  arguments  we  considered  against  the  estab- 
lishment of  a  conciliation  program  within  the  Probate  and 
Family  Court  was  the  double-barreled  issue  of  resources: 

•first,  that  the  Commonwealth  of  Massachusetts  was 
unique  in  that  some  of  the  world's  finest  public 
and  private  helping  institutions  were  already 
available  to  assist  individuals  and  marriages  in 
trouble.   There  was  simply  no  reason  for  the  Court 
to  try  to  duplicate  these  services;  and 

second,  that  even  if  there  were  a  need  for  concilia- 
tion services  in  the  courts,  there  was  no  way  to 
implement  these  in  an  already  expensive,  over- 
burdened system. 

We  felt  that,  while  both  of  these  points  were  valid, 
neither  raised  an  overriding  objection  to  the  concept  of 
court-based  conciliation.   In  the  first  place,  conciliation 
would  ideally  be  a  short-term  intervention,  dealing  in  an 
area  (pre-  and  post-divorce  counseling)  where  most  potential 
clients  are  unaware  of  or  are  unwilling  to  utilize  existing 
social  and  mental  health  resources.   The  point  would  be  to 
deal  with  families  in  the  context  of  immediate  crisis, 
working  in  partnership  with  other  community  institutions 
for  longer  term  support  and  help.   Secondly,  establishing 
court  conciliation  does  not  have  to  mean  creating  a  new 
bureaucracy  as  has  been  the  case  in  some  states.   Especially 
until  evaluative  data  are  generated,  it  would  be  important 
to  move  slowly  and  use  existing  resources  as  much  as  possible. 


Recommendation 


We  recommend  that  the  Massachusetts  Probate  and  Family 
Court  establish  a  Conciliation  Division  within  each 
jurisdiction.   The  goal  of  each  conciliation  program 
should  be  to  assist  troubled  families  by  directly 
providing  crisis  intervention  and  guidance  in  the 
short-term,  and  by  connecting  families  to  appropri- 
ate community  resources  for  longer-term  help. 
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While  such  a  shift  in  emphasis  of  court  service 
may  seem  a  radical  proposal  to  some,  we  are  convinced 
that  the  Probate  and  Family  Court  must  begin  to  take 
a  pro-active,  preventive  stance  as  it  deals  with  an 
ever  rising  number  of  broken  families  and  shattered 
lives . 


Proposed  Actions  toward  Implementation 


We  feel  strongly  that  instituting  such  a  major  change 
should  take  place  first  on  a  pilot  basis  in  a  single  juris- 
diction.  Further,  we  suggest  that  at  least  the  first  Concil- 
iation Division  be  established  as  part  of  the  existing  Family 
Service  Department  of  the  Court.   This  minimizes  organiza- 
tional change,  and  also  recognizes  the  fine  record  of  the 
Probation  Service  in  handling  difficult  and  sensitive  problems 
since  its  extension  to  the  Probate  and  Family  Court  in  1972. 

We  propose  the  following  steps  toward  implementation: 

1.  Promulgation  of  legislation  establishing  a 
Conciliation  Division  within  the  Probate  and 
Family  Court,  with  said  project  entered  as  a 
pilot  project  in  Norfolk  County  under  the  dir- 
ection of  the  Chief  Judge  of  the  Probate  and 
Family  Court. 

2.  That  the  legislation  establish  and  fund  two  new 
positions  within  the  Probation  Service  as 
"Conciliators"  who  will: 

a.  locate  and  establish  a  physical  office 

b.  draft  the  format  for  a  petition  for  concil- 
iation, and  inform  all  court  personnel 
(including  judges,  registers  and  probation 
officers)  as  to  how  people  should  be  referred 
to  the  Conciliation  Division 

c .  develop  and  maintain  a  complete  compendium 
of  self-help,  social,  medical  and  psychiatric 
services  in  the  area 

d.  follow-up  and  evaluate  the  first  year  of 
operation 

3.  That  the  conciliation  program  be  available  not 
only  to  litigants  in  the  Probate  Court,  but  to 
families  referred  for  both  pre-  and  post-divorce 
crisis  intervention  by  District  Courts,  police 
departments,  clergy,  school,  child  welfare  and 
other  private  agencies. 
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4.   Depending  on  caseload,  that  the  program  be 

available  to  any  family  petitioning  the  Court 
during  the  course  of  the  pilot  project. 

A  draft  of  the  recommended  legislation  is  submitted  in 
Attachment  A,  immediately  following. 
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DRAFT  Conciliation  -  Attachment  A 

AN  ACT  ESTABLISHING  CONCILIATION  DIVISIONS  IN  THE  PROBATE  AND  FAMILY  COURTS 

Be  it  enacted,  etc.,  as  follows: 

SECTION  1.   In  the  Office  of  the  Chief  Justice  of  the  Probate  and 
Family  Court  Department  there  shall  be  a  conciliation  division,  under 
the  general  supervision  and  direction  of  the  Chief  Justice  of  Probate. 
Said  Chief  Justice  shall  appoint  three  persons  to  serve  as  conciliation 
officers  in  said  division,  and  shall  designate  one  of  them  as  the 
Director/Chief  Conciliator  of  said  division.   Said  appointments  shall 
be  made  from  the  Family  Service  Officers  presently  serving  in  the 
Norfolk,  Middlesex  or  Suffolk  Division. 

SECTION  2.  Each  conciliation  officer  shall  receive  a  salary  equiva- 
lent to  Step  7  of  Job  Group  1  for  Probation  Officer.   Said  Director/Chief 
Conciliator  shall  receive  a  salary  equivalent  to  Step  7  of  Job  Group  6 
for  First  Assistant  Chief  Probation  Officer.   The  Chief  Administrative 
Justice  of  the  Trial  Court  shall  provide  suitable  offices  and  such  equip- 
ment and  supplies  as  maybe  necessary  and  shall  assign  thereto  the  personnel 
necessary  to  assist  the  family  counselors  in  the  discharge  of  their  duties. 

SECTION  3.   The  Director/Chief  Conciliator  of  such  division  shall  be 
charged  with  the  administration  of  the  division,  in  addition  to  his/her 
duties  as  family  counselor.  He/She  shall  make  reports  and  keep  files  on 
each  case  submitted  to  the  division,  and  shall  file  annual  reports  showing 
the  work  of  the  division.   Such  reports  shall  be  available  to  the  public, 
except  that  names,  addresses,  and  other  similar  identifying  matter  shall 
not  appear  therein. 

SECTION  4.   Each  such  conciliation  division  shall  have  jurisdiction 
over  any  application  filed  with  it  by  either  spouse  to  effect  a  reconcil- 
iation of  the  parties  to  a  marriage  although  no  complaint  for  divorce  nor 
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complaint  for  separate  support  has  been  filed  by  either  spouse,  and  shall 
be  furnished,  free  of  charge,  by  the  conciliation  division,  and  the 
employees  of  such  division  shall  assist  persons  in  preparing  and  filing 
applications  for  conciliation.   The  conciliation  division  shall  be  avail- 
able to  all  inhabitants  of  the  Commonwealth. 

SECTION  5.  If  a  complaint  for  divorce  or  a  complaint  for  separate 
support  is  filed  in  the  Probate  and  Family  Court  for  said  counties,  the 
judge  shall  upon  request  refer  the  same  to  the  conciliation  division  of 
said  court,  together  with  a  copy  of  such  complaint. 

SECTION  6.   If  an  application  for  conciliation  is  filed  with,  or  a 
complaint  for  divorce  or  separate  support  is  referred  to,  the  conciliation 
division  of  the  Probate  and  Family  Court,  a  conciliator  shall  be  designated 
to  hear  the  matter.   Said  conciliator  shall  thereupon  issue  a  citation  to 
the  other  spouse  of  a  person  who  filed  such  application  or  to  both  parties 
to  such  complaint,  as  the  case  may  be. 

Such  citation  shall  give  notice  of  the  conciliation  proceeding  and 
of  the  stay  of  any  divorce  or  separate  support  proceedings  for  the  purposes 
of  enabling  a  designated  conciliator  to  hold  conferences  in  order  to  effect 
a  reconciliation  of  the  parties.  The  citation  shall  be  returnable  fourteen 
days  after  issue,  and  shall  order  the  parties  to  appear  in  person  at  that 
time  to  show  cause  why  they  are  not  amenable  to  conciliation  proceedings. 

SECTION  7.   The  return  day  of  said  citation  shall  be  the  start  of  a 
period  ending  ninety  days  after  said  day,  to  be  known  as  the  conciliation 
period.   Upon  the  return  day  of  said  citation  the  designated  conciliator 
shall  set  a  date  for  the  opening  conference.  Thereafter,  during  the 
conference  period  he/she  may  hold  informal  and  private  conferences  with  a 
spouse  or  the  spouses  for  the  purpose  of  effecting  a  reconciliation,  and 
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may  extend  the  conference  period  and  grant  successive  extensions  thereof, 
if,  prior  to  the  termination  of  such  conference  period  or  extension 
thereof,  both  parties  shall  in  writing  request  an  extension  for  a 
fixed  time. 

SECTION  8.  During  the  conference  period  the  conciliator  shall 
advise  the  parties  of  the  resources  available  to  them  and  shall,  with 
their  assent,  assist  them  by  referral  to  social  welfare  and  family 
agencies,  religious  agencies  or  advisors,  physicians,  psychiatrists, 
psychologists  or  others  qualified  or  equipped  to  help  in  resolving  such 
problem  or  problems  as  may  exist  in  the  particular  case.  The  conciliator 
shall  determine  who  may  be  present  at  a  conference,  and  shall  have  full 
discretion  as  to  the  conduct  of  a  conference.  He  may  procure  the  atten- 
dance of  any  party  or  witness  at  a  conference  in  the  manner  provided  by 
section  eleven.  All  proceedings  before  the  conciliator  shall  be  held 
private.  Any  communication,  verbal  or  written,  made  by  any  party  or 
other  person  in  the  course  of  such  proceedings,  or  made  to  any  person  or 
agency  to  whom  the  parties  have  been  referred  by  the  conciliator,  shall 
be  deemed  a  confidential  communication,  and  shall  not  be  admissible  in 
any  proceeding  for  any  purpose. 

SECTION  9.   If  at  the  end  of  a  conference  period  or  extension  thereof 
a  reconciliation  has  been  effected,  the  conciliator  shall  prepare  a  written 
agreement,  to  be  signed  by  both  parties,  providing  for  the  dismissal  of 
any  pending  application  for  conciliation,  complaint  for  divorce  of 
separate  support.   Said  signed  agreement  shall  be  know  as  a  conciliation 
stipulation.   Said  conciliation  stipulation  shall  be  filed  with  the  concil- 
iation division.   The  director  of  the  division  shall  cause  said  concilia- 
tion stipulation  to  be  brought  to  the  attention  of  the  judge  or  justice 
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of  the  appropriate  court  for  the  entry  of  a  final  judgment  dismissing 
the  complaint. 

If  at  the  end  of  a  conference  period  or  at  any  time  during  the 
conference  period  a  reconciliation  has  not  been  effected,  the  concili- 
ator may  file  with  the  division  a  certificate  setting  forth  the  name 
of  the  case  or  controversy  and  stating  only  that  the  parties  have 
availed  themselves  of  the  conciliation  procedure  and  that  they  have 
not  been  reconciled.   Said  division  shall  cause  such  conciliator's 
certificate  to  be  brought  to  the  attention  of  the  clerk/magistrate  of 
the  Superior  Court  or  the  register  of  probate,  as  the  case  may  be. 

SECTION  10.   The  provisions  of  section  six  B  of  chapter  two  hundred 
and  eight  of  the  General  Laws  shall  not  be  applicable  in  Norfolk, 
Middlesex  and  Suffolk  counties. 

The  filing  of  an  application  for  conciliation  shall  preclude  either 
spouse  during  the  conference  period  from  filing  within  the  Commonwealth 
a  complaint  for  divorce,  a  complaint  for  separate  support,  or  any  other 
petition  provided  for  by  chapters  two  hundred  and  eight  and  two  hundred 
and  nine  of  the  General  Laws  without  leave  of  court. 

Except  as  otherwise  provided  in  section  eleven,  all  proceedings  with 
respect  to  any  complaint  for  divorce  or  separate  support  after  the  effec- 
tive date  of  this  act  shall  be  stayed  during  the  conference  period,  and 
no  judgment  of  divorce  or  separate  support  shall  be  entered  in  any  such 
proceeding  prior  to  the  filing  of  a  conciliator's  certificate  as  provided 
in  section  nine. 

SECTION  11.   The  Probate  and  Family  Court  may,  notwithstanding  the 
pendency  of  a  conciliation  proceeding  between  the  parties  to  any  complaint 
for  divorce  or  separate  support,  make  orders  for  temporary  alimony, 
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support  and  custody,  and  if  the  plaintiff  or  defendant  has  left  the 
Commonwealth  after  having  been  served  with  a  conciliation  citation,  the 
Probate  and  Family  Court  may,  during  the  pendency  of  a  conciliation 
proceeding  make  such  orders  as  it  deems  necessary  to  enforce  the  atten- 
dance of  parties  or  witnesses  at  such  proceeding  or  otherwise  to 
effectuate  the  purposes  of  this  act. 

SECTION  12.   If  a  conciliation  proceeding  is  concluded  by  the  execu- 
tion of  a  conciliation  stipulation  and  a  complaint  for  divorce  or  separate 
support  is  filed  by  either  party  within  one  year  from  the  date  of  such 
stipulation,  the  case  shall  not  be  referred  to  the  conciliation  division 
of  the  Probate  and  Family  Court  except  with  the  consent  of  both  parties. 

SECTION  13.   Neither  the  proceedings  before  the  conciliator  nor  any 
proceeding,  conference  or  interview  with  any  person  or  agency  to  whom 
the  parties  may  be  referred  by  the  conciliator  shall  be  construed  as 
condonation  by  either  party  of  acts  of  the  other  in  any  case  wherein  a 
reconciliation  between  the  spouses  has  not  been  effected. 

SECTION  14.   The  Probate  and  Family  Court  may  at  any  time,  upon 
motion,  waive  the  requirements  of  this  act. 
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CALIFORNIA  FAMILY  CONCILIATION  COURT  LAW 

(Approved  by  Governor  March  27,  1980.   Filed  with 
Secretary  of  State  March  27,  1980) 


SENATE  BILL  NO.  961 

Introduced  by  Senator  Sieroty 
March  28,  1979 


An  act  to  add  Section  4607  to  the  Civil  Code,  and  to  amend  Section 
1731  of,  and  to  repeal  and  add  Article  2  (commencing  with  Section  1740) 
and  Article  3  (commencing  with  Section  1760)  of  Title  11a  of  Part  3  of, 
the  Code  of  Civil  Procedure,  and  to  amend  Section  26840.3  of,  and  to 
add  Section  26862  to,  the  Government  Code,  relating  to  marriage,  and 
declaring  the  urgency  thereof,  to  take  effect  immediately. 

LEGISLATIVE  COUNSEL'S  DIGEST 

SB961,  as  amended,  Sieroty.  Marriage:   concilation  courts. 

Existing  law  requires  each  superior  court  to  exercise  jurisdiction 
as  a  conciliation  court,  and  sets  forth  various  provisions  for  the  appoint- 
ment of  personnel  to  assist  the  conciliation  court  in  disposing  of  its 
business  in  carrying  out  its  functions,  the  number,  classification,  compen- 
sation, and  duties  of  such  personnel  differing  according  to  the  population 
of  the  county  involved.   This  bill  would  repeal  the  law  relative  to  concil- 
iation courts  and  reenact  such  law  in  revised  form,  changing  the  name  of 
such  law  to  the  Family  Conciliation  Court  Law,  deleting  the  latter  provi- 
sions, and  establishing  uniform  provisions  for  the  appointment  of  personnel 
to  assist  the  family  conciliation  court  in  disposing  of  its  business  in 
carrying  out  its  functions,  the  classification  in  salaries  of  such  persons 
to  be  determined  by  the  board  of  supervisors  involved. 

Existing  law  specifies  the  duties  of  a  supervising  conciliation 
counselor. 

This  bill  would  delete  such  provisions  and  specify  the  minimum  quali- 
fications for  a  supervising  counselor  of  conciliation  or  associate  coun- 
selor of  conciliation. 

Existing  law  authorizes  the  destruction  of  specified  records  by  a 
counselor  of  conciliation  upon  order  of  the  judge  of  the  conciliation  court. 

This  bill  would  authorize  such  destruction  only  by  the  supervising 
counselor  of  conciliation. 

Existing  law  does  not  provide  for  agreements  between  counties  to 
provide  joint  conciliation  court  services. 

This  bill  would  so  provide. 
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Existing  law  does  not  specify  that  the  jurisdiction  of  a  conciliation 
court  with  respect  to  controversies  arising  out  of  an  instance  of  domestic 
violence  are  not  exclusive. 

This  bill  would  so  provide. 

Existing  law  does  not  grant  jurisdiction  to  the  conciliation  courts 
of  controversies  relating  to  child  custody  or  visitation  regardless  of 
the  parents'  marital  status. 

This  bill  would  grant  such  jurisdiction. 

Existing  law  does  not  require  mediation  of  an  application  for  modifi- 
cation of  an  order  for  child  custody  or  visitation  rights. 

This  bill  would  so  require,  operative  January  1,  1981. 

Existing  law  provides  for  various  filing  and  other  fees  for  the  support 
of  the  conciliation  court. 

This  bill  would  revise  such  provisions. 

Under  existing  law,  Sections  2231  and  2234  of  the  Revenue  and  Taxation 
Code  require  the  state  to  reimburse  local  agencies  and  school  districts  for 
certain  costs  mandated  by  the  state.   Other  provisions  require  the  Department 
of  Finance  to  review  statutes  disclaiming  these  costs  and  provide,  in  certain 
cases,  for  making  claims  to  the  State  Board  of  Control  for  reimbursement. 

This  bill  provides  that  no  appropriation  is  made  by  this  act  pursuant 
to  Section  2231  or  2234  for  a  specified  reason,  but  recognizes  that  local 
agencies  and  school  districts  may  pursue  their  other  available  remedies  to 
seek  reimbursement  for  these  costs. 

This  bill  would  take  effect  immediately  as  an  urgency  statute. 

Vote:  2/3.  Appropriation:  no.  Fiscal  committee:  yes.  State-mandated 
local  program:  yes. 

The  people  of  the  State  of  California  do  enact  as  follows: 

SECTION  1.   Section  1731  of  the  Code  of  Civil  Procedure  is  amended 
to  read: 

1731.   This  chapter  may  be  cited  as  the  Family  Conciliation  Court  Law. 

SEC.  1.5.  Article  2  (commencing  with  Section  1740)  of  Title  11a  of 
Part  3  of  the  Code  of  Civil  Procedure  is  repealed. 

SEC.  2.   Article  2  (commencing  with  Section  1740)  is  added  to  Title 
11a  of  Part  3  of  the  Code  of  Civil  Procedure,  to  read: 
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Article  2.   Family  Conciliation  Courts 


1740.  Each  superior  court  shall  exercise  the  jurisdiction  conferred 
by  this  chapter,  and  while  sitting  in  the  exercise  of  such  jurisdiction 
shall  be  known  and  referred  to  as  the  "family  conciliation  court." 

1741.  In  counties  having  more  than  one  judge  of  the  superior  court, 
the  presiding  judge  of  such  court  shall  annually,  in  the  month  of  January, 
designate  at  least  one  judge  to  hear  all  cases  under  this  chapter.   The 
judge  or  judges  so  designated  shall  hold  as  many  sessions  of  the  family 
conciliation  court  in  each  week  as  are  necessary  for  the  prompt  disposition 
of  the  business  before  the  court. 

1742.  The  judge  of  the  family  conciliation  court  may  transfer  any 
case  before  the  family  conciliation  court  pursuant  to  this  chapter  to  the 
department  of  the  presiding  judge  of  the  superior  court  for  assignment 
for  trial  or  other  proceedings  by  another  judge  of  the  court,  whenever  in 
the  opinion  of  the  judge  of  the  family  conciliation  court  such  transfer  is 
necessary  to  expedite  the  business  of  the  family  concilation  court  or  to 
insure  the  prompt  consideration  of  the  case.  When  any  case  is  so  trans- 
ferred, the  judge  to  whom  it  is  transferred  shall  act  as  the  judge  of  the 
family  conciliation  court  in  the  matter. 

1743.  The  presiding  judge  of  the  superior  court  may  appoint  a  judge 
of  the  superior  court  other  than  the  judge  of  the  family  conciliation 
court  to  act  as  judge  of  the  family  conciliation  court  during  any  period 
when  the  judge  of  the  family  conciliation  court  is  on  vacation,  absent,  or 
for  any  reason  unable  to  perform  his  duties.  Any  judge  so  appointed  shall 
have  all  of  the  powers  and  authority  of  a  judge  of  the  family  conciliation 
court  in  cases  under  this  chapter. 

1744.  In  each  county  in  which  a  family  conciliation  court  is  estab- 
lished, or  in  which  counties  have  by  contract  established  joint  family 
conciliation  court  services,  the  superior  court,  or  the  superior  courts  in 
contracting  counties  jointly  may  appoint  one  supervising  counselor  of 
conciliation  and  one  secretary  to  assist  the  family  conciliation  court  in 
disposing  of  its  business  and  carrying  out  its  functions. 

The  supervising  counselor  of  conciliation  so  appointed  shall  have  the 
power  to: 

(a)  Hold  conciliation  conferences  with  parties  to,  and  hearings  in 
proceedings  under  this  chapter,  and  make  recommendations  concerning  such 
proceedings  to  the  judge  of  the  family  conciliation  court. 

(b)  Provide  such  supervision  in  connection  with  the  exercise  of  his 
jurisdiction  as  the  judge  of  the  family  conciliation  court  may  direct. 

(c)  Cause  such  reports  to  be  made,  such  statistics  to  be  compiled 
and  such  records  to  be  kept  as  the  judge  of  the  family  conciliation  court 
may  direct. 
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(d)  Hold  such  hearings  in  all  family  conciliation  court  cases  as 
may  be  required  by  the  judge  of  the  family  conciliation  court,  and  make 
such  investigations  as  may  be  required  by  the  court  to  carry  out  the 
intent  of  this  chapter. 

(e)  Make  recommendations  relating  to  preage  marriages. 

(f)  Make  investigations,  reports  and  recommendations  as  provided 
in  Section  281  of  the  Welfare  and  Institutions  Code  under  the  authority 
provided  the  probation  officer  in  such  code. 

(g)  Act  as  domestic  relations  cases  investigator. 

(h)   Conduct  mediation  of  child  custody  and  visitation  disputes. 

The  superior  court,  or  contracting  superior  courts,  may  also  appoint, 
with  the  consent  of  the  board  of  supervisors,  such  associate  counselors 
of  conciliation  and  other  office  assistants  as  may  be  necessary  to  assist 
the  family  conciliation  court  in  disposing  of  its  business.   Such  associate 
counselors  shall  carry  out  their  duties  under  the  supervision  of  the 
supervising  counselor  of  conciliation  and  shall  have  the  powers  of  the 
supervising  counselor  of  conciliation.   Office  assistants  shall  work  under 
the  supervision  and  direction  of  the  supervising  counselor  of  conciliation. 

The  classification  and  salaries  of  persons  appointed  under  this  section 
shall  be  determined  by  the  board  of  supervisors  of  the  county  which  by 
contract  has  the  responsibility  to  administer  funds  of  the  joint  family 
conciliation  court  service,  or  by  the  board  of  supervisors  of  the  county 
in  which  a  noncontracting  family  conciliation  court  operates. 

1745.  (a)  Any  person  employed  as  a  supervising  counselor  of  concili- 
ation or  as  an  associate  counselor  of  conciliation  shall  have  the  following 
minimum  qualifications: 

(1)  A  masters  degree  in  psychology,  social  work,  marriage,  family  and 
child  counseling,  or  other  behavioral  science  substantially  related  to 
marriage  and  family  interpersonal  relationships. 

(2)  At  least  two  years'  experience  in  counseling  or  psychotherapy,  or 
both,  preferably  in  a  setting  related  to  the  areas  of  responsibility  of  the 
family  conciliation  court  and  with  the  ethnic  population  to  be  served. 

(3)  Knowledge  of  the  court  system  of  California  and  the  procedures 
used  in  family  law  cases. 

(4)  Knowledge  of  other  resources  in  the  community  to  which  clients 
can  be  referred  for  assistance. 

(5)  Knowledge  of  adult  psychopathology  and  the  psychology  of  families. 

(6)  Knowledge  of  child  development,  clinical  issues  relating  to 
children,  the  effects  of  divorce  on  children,  and  child  custody  research 
sufficient  to  enable  a  counselor  to  assess  the  mental  health  needs  of 
children. 
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(b)  The  family  conciliation  court  may  substitute  additional  experi- 
ence for  a  portion  of  the  education  or  additional  education  for  a  portion 
of  the  experience,  required  under  subdivision  (a). 

(c)  The  provisions  of  this  section  shall  be  met  by  all  counselors 

of  conciliation  not  later  than  January  1,  1984,  provided  that  this  section 
shall  not  apply  to  any  supervising  counselor  of  conciliation  who  is  in 
office  on  the  effective  date  of  this  section. 

1746.  The  probation  officer  in  every  county  shall  give  such  assist- 
ance to  the  family  conciliation  court  as  the  court  may  request  to  carry 
out  the  purposes  of  this  chapter,  and  to  that  end  the  probation  officer 
shall,  upon  request,  make  investigations  and  reports  as  requested,  and 

in  cases  pursuant  to  this  chapter,  shall  exercise  all  the  powers  and 
perform  all  the  duties  granted  or  imposed  by  the  laws  of  this  state 
relating  to  probation  or  to  probation  officers. 

1747.  Notwithstanding  the  provisions  of  Section  124,  all  superior 
court  hearings  or  conferences  in  proceedings  under  this  chapter  shall  be 
held  in  private  and  the  court  shall  exclude  all  persons  except  the  officers 
of  the  court,  the  parties,  their  counsel  and  witnesses.   Conferences  may 

be  held  with  each  party  and  his  counsel  separately  and  in  the  discretion 
of  the  judge,  commissioner  or  counselor  conducting  the  conference  or  hear- 
ing, counsel  for  one  party  may  be  excluded  when  the  adverse  party  is 
present.  All  communications,  verbal  or  written,  from  parties  to  the 
judge,  commissioner  or  counselor  in  a  proceeding  under  this  chapter  shall 
be  deemed  to  be  official  information  within  the  meaning  of  Section  1040 
of  the  Evidence  Code. 

The  files  of  the  family  conciliation  court  shall  be  closed. 

The  petition,  supporting  affidavit,  conciliation  agreement  and  any 
court  order  made  in  the  matter  may  be  opened  to  inspection  by  any  party 
or  his  counsel  upon  the  written  authority  of  the  judge  of  the  family  concil- 
iation court. 

1748.  Upon  order  of  the  judge  of  the  family  conciliation  court,  the 
supervising  counselor  of  conciliation  may  destroy  any  record,  paper,  or 
document  filed  or  kept  in  the  office  of  the  supervising  counselor  of 
conciliation  which  is  more  than  two  years  old,  except  records  of  child 
custody  or  visitation  mediation,  which  may  be  destroyed  when  the  minor 

or  minors  involved  are  18  years  of  age.   In  his  discretion  the  judge  of 
the  family  conciliation  court  may  order  the  microfilming  of  any  such 
record,  paper,  or  document. 

1749.  (a)  Any  county  may  contract  with  any  other  county  or  counties 
to  provide  joint  family  conciliation  court  services. 

(b)  Any  agreement  between  two  or  more  counties  for  the  operation  of 
a  joint  family  conciliation  court  service  may  provide  that  the  treasurer 
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of  one  participating  county  shall  be  the  custodian  of  moneys  made  avail- 
able for  the  purposes  of  such  joint  services,  and  that  the  treasurer 
may  make  payments  from  such  moneys  upon  audit  of  the  appropriate  auditing 
officer  or  body  of  the  county  for  which  he  is  treasurer. 

(c)  Any  agreement  between  two  or  more  counties  for  the  operation  of 
a  joint  family  conciliation  court  service  may  also  provide: 

(1)  For  the  joint  provision  or  operation  of  services  and  facilities 

or  for  the  provision  or  operation  of  services  and  facilities  by  one  partic- 
ipating county  under  contract  for  the  other  participating  counties. 

(2)  For  appointments  of  members  of  the  staff  of  the  family  concili- 
ation court  including  the  supervising  counselor. 

(3)  That,  for  specified  purposes,  the  members  of  the  staff  of  the 
family  conciliation  court  including  the  supervising  counselor,  but  exclud- 
ing the  judges  of  the  family  conciliation  court  and  other  court  personnel, 
shall  be  considered  to  be  employees  of  one  participating  county. 

(4)  For  such  other  matters  as  are  necessary  or  proper  to  effectuate 
the  purposes  of  the  Family  Conciliation  Court  Law. 

(d)  The  provisions  of  this  chapter  relating  to  family  conciliation 
court  services  provided  by  a  single  county  shall  be  equally  applicable  to 
counties  which  contract,  pursuant  to  this  section,  to  provide  joint  family 
conciliation  court  services. 

SEC.  3.   Article  3  (commencing  with  Section  1760)  of  Title  11a  of 
Part  3  of  the  Code  of  Civil  Procedure  is  repealed. 

SEC.  4.  Article  3  (commencing  with  Section  1760)  is  added  to  Title  11a 
of  the  Code  of  Civil  Procedure,  to  read: 

Article  3.   Proceedings  for  Conciliation 

1760.  Whenever  any  controversy  exists  between  spouses,  or  between 
parents  regardless  of  their  marital  status  when  such  controversy  relates 
to  child  custody  or  visitation,  which  may,  unless  a  reconciliation  is 
achieved,  result  in  the  dissolution  or  annulment  of  the  marriage  or  in  the 
disruption  of  the  household,  and  there  is  any  minor  child  of  the  spouses 
or  parents  or  of  either  of  them  whose  welfare  might  be  affected  thereby, 
the  family  conciliation  court  shall  have  jurisdiction  over  the  controversy, 
and  over  the  parties  thereto  and  all  persons  having  any  relation  to  the 
controversy  as  further  provided  in  this  chapter. 

The  family  conciliation  court  shall  also  have  jurisdiction  over  the 
controversy,  whether  or  not  there  is  any  minor  child  of  the  parties  or 
either  of  them,  where  such  controversy  involves  domestic  violence. 

1761.  Prior  to  filing  of  any  proceeding  for  determination  of  custody 
or  visitation  rights,  dissolution  of  marriage,  legal  separation,  or 
judgment  of  nullity  of  a  voidable  marriage,  either  spouse,  or  parent,  or 
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both,  may  file  in  the  family  conciliation  court  a  petition  invoking  the 
jurisdiction  of  the  court  for  the  purpose  of  preserving  the  marriage 
by  effecting  a  reconciliation  between  the  parties,  or  for  amicable 
settlement  of  the  controversy  between  the  spouses  or  parents,  so  as  to 
avoid  further  litigation  over  the  issue  involved. 

1762.   The  petition  shall  be  captioned  substantially  as  follows: 

In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  


Petition  for 

Conciliation 

(Under  the  Family 

Conciliation 

Court  Law) 


Upon  the  petition  of 

(Petitioner) 
And  concerning 
and 

, Respondents 

To  the  Family  Conciliation  Court: 

1763.  The  petition  shall: 

(a)  Allege  that  a  controversy  exists  between  the  spouses  or  parents 
and  request  the  aid  of  the  court  to  effect  a  reconciliation  or  an  amicable 
settlement  of  the  controversy. 

(b)  State  the  name  and  age  of  each  minor  child  whose  welfare  may  be 
affected  by  the  controversy. 

(c)  State  the  name  and  address  of  the  petitioner,  or  the  names  and 
addresses  of  the  petitioners. 

(d)  If  the  petition  is  presented  by  one  spouse  or  parent  only,  the 
name  of  the  other  spouse  as  a  respondent,  and  state  the  address  of  that 
spouse  or  parent. 

(e)  Name  as  a  respondent  any  other  person  who  has  any  relation  to 
the  controversy,  and  state  the  address  of  the  person,  if  known  to  the 
petitioner. 

(f)  If  the  petition  arises  out  of  an  instance  of  domestic  violence, 
so  state  generally  and  without  specific  allegations  as  to  the  incident. 

(g)  State  such  other  information  as  the  court  may  by  rule  require. 

1764.  The  clerk  of  the  court  shall  provide,  at  the  expense  of  the 
county,  blank  forms  for  petitions  for  filing  pursuant  to  this  chapter. 
The  probation  officers  of  the  county  and  the  attaches  and  employees  of  the 
family  conciliation  court  shall  assist  any  person  in  the  preparation  and 
presentation  of  any  such  petition,  when  any  person  requests  such  assistance, 
All  public  officers  in  each  county  shall  refer  to  the  family  conciliation 
court  all  petitions  and  complaints  made  to  them  in  respect  to  controversies 
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within  the  jurisdiction  of  the  family  conciliation  court.   The  jurisdic- 
tion of  the  family  conciliation  court  in  respect  to  controversies  arising 
out  of  an  instance  of  domestic  violence  shall  not  be  exclusive,  but 
shall  be  coextensive  with  any  other  remedies  either  civil  or  criminal 
in  nature  that  may  be  available. 

1765.  No  fee  shall  be  charged  by  any  offer  for  filing  the  petition. 

1766.  The  court  shall  fix  a  reasonable  time  and  place  for  hearing 

on  the  petition,  and  shall  cause  such  notice  of  the  filing  of  the  petition 
and  of  the  time  and  place  of  the  hearing  as  it  deems  necessary  to  be  given 
to  the  respondents.   The  court  may,  when  it  deems  it  necessary,  issue  a 
citation  to  any  respondent  requiring  him  to  appear  at  the  time  and  place 
stated  in  the  citation,  and  may  require  the  attendance  of  witnesses  as  in 
other  civil  cases. 

1767.  For  the  purpose  of  conducting  hearings  pursuant  to  this  chapter, 
the  family  conciliation  court  may  be  convened  at  any  time  and  place  within 
the  county,  and  the  hearing  may  be  had  in  chambers  or  otherwise,  except 
that  the  time  and  place  for  hearing  shall  not  be  different  from  the  time 
and  place  provided  by  law  for  the  trial  of  civil  actions  if  any  party, 
prior  to  the  hearing,  objects  to  any  different  time  or  place. 

1768.  The  hearing  shall  be  conducted  informally  as  a  conference  or  a 
series  of  conferences  to  effect  a  reconciliation  of  the  spouses  or  an 
amicable  adjustment  or  settlement  of  the  issues  in  controversy.   To  facili- 
tate and  promote  the  purposes  of  this  act  the  court  may,  with  the  consent 
of  both  parties  to  the  proceeding,  recommend  or  invoke  the  aid  of  medical 
or  other  specialists  or  scientific  experts,  or  of  the  pastor  or  director 

of  any  religious  denomination  to  which  the  parties  may  belong.   Such  aid, 
however,  shall  not  be  at  the  expense  of  the  court  or  of  the  county  unless 
the  board  of  supervisors  of  the  county  specifically  provides  and  authorizes 
such  aid. 

1769.  (a)  At  or  after  the  hearing,  the  court  may  make  such  orders  in 
respect  to  the  conduct  of  the  spouses  or  parents  and  the  subject  matter  of 
the  controversy  as  the  court  deems  necessary  to  preserve  the  marriage  or  to 
implement  the  reconciliation  of  the  spouses,  but  in  no  event  shall  such 
orders  be  effective  for  more  than  30  days  from  the  hearing  of  the  petition, 
unless  the  parties  mutually  consent  to  a  continuation  of  such  time. 

(b)  Any  reconciliation  agreement  between  the  parties  may  be  reduced 
to  writing  and,  with  the  consent  of  the  parties,  a  court  order  may  be  made 
requiring  the  parties  to  comply  fully  therewith. 

(c)  During  the  pendency  of  any  proceeding  under  this  chapter,  the 
superior  court  may  order  the  husband  or  wife,  or  father  or  mother,  as  the 
case  may  be,  to  pay  any  amount  that  is  necessary  for  the  support  and  main- 
tenance of  the  wife  or  husband  and  for  the  support,  maintenance  and  educa- 
tion of  the  minor  children,  as  the  case  may  be.   In  determining  the  amount, 
the  superior  court  may  take  into  consideration  the  recommendations  of  a 
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financial  referee  when  such  referee  is  available  to  the  court.  An  order 
made  pursuant  to  this  subdivision  shall  not  prejudice  the  rights  of  the 
parties  or  children  with  respect  to  any  subsequent  order  which  may  be 
made.  Any  such  order  may  be  modified  or  revoked  at  any  time  except  as 
to  any  amount  that  may  have  accrued  prior  to  the  date  of  filing  of  the 
notice  of  motion  or  order  to  show  cause  to  modify  or  revoke. 

1770.  During  a  period  beginning  upon  the  filing  of  the  petition  for 
conciliation  and  continuing  until  30  days  after  the  hearing  of  the  peti- 
tion for  conciliation,  neither  spouse  shall  file  any  petition  for  dissolu- 
tion of  marriage,  legal  separation,  or  judgment  of  nullity  of  a  voidable 
marriage. 

If,  however,  after  the  expiration  of  such  period,  the  controversy 
between  the  spouses,  or  the  parents,  has  not  been  terminated,  either 
spouse  may  institute  proceedings  for  dissolution  of  marriage,  legal 
separation,  judgment  of  nullity  of  a  voidable  marriage,  or  a  proceeding 
to  determine  custody  or  visitation  of  the  minor  child  or  children.   The 
pendency  of  a  proceeding  for  dissolution  of  marriage,  legal  separation, 
or  declaration  of  nillity,  or  a  proceeding  to  determine  custody  or  visita- 
tion of  the  minor  child  or  children,  shall  not  operate  as  a  bar  to  the 
instituting  of  proceedings  for  conciliation  under  this  chapter. 

1771.  Whenever  any  petition  for  dissolution  of  marriage,  legal  separ- 
ation, declaration  of  nullity  of  a  voidable  marriage  is  filed  in  the 
superior  court,  and  it  appears  to  the  court  at  any  time  during  the  pendency 
of  the  proceedings  that  there  is  any  minor  child  of  the  spouses,  or  of 
either  of  them,  whose  welfare  may  be  adversely  affected  by  the  dissolution 
of  the  marriage  or  the  disruption  of  the  household  or  a  controversy  involv- 
ing child  custody,  and  that  there  appears  to  be  some  reasonable  possibility 
of  a  reconciliation  being  effected,  the  case  may  be  transferred  to  the 
family  conciliation  court  for  proceedings  for  reconciliation  of  the  spouses 
or  amicable  settlement  of  issues  in  controversy  in  accordance  with  the 
provisions  of  this  chapter. 

1772.  Whenever  application  is  made  to  the  family  conciliation  court 
for  conciliation  proceedings  in  respect  to  a  controversy  between  spouses, 
or  a  contested  proceeding  for  dissolution  of  marriage,  legal  separation, 
or  judgment  of  nullity  of  a  voidable  marriage,  but  there  is  no  minor  child 
whose  welfare  may  be  affected  by  the  results  of  the  controversy,  and  it 
appears  to  the  court  that  reconciliation  of  the  spouses  or  amicable  adjust- 
ment of  the  controversy  can  probably  be  achieved,  and  that  the  work  of  the 
court  in  cases  involving  children  will  not  be  seriously  impeded  by  accept- 
ance of  the  case,  the  court  may  accept  and  dispose  of  the  case  in  the  same 
manner  as  similar  cases  involving  the  welfare  of  children  are  disposed  of. 
In  the  event  of  such  application  and  acceptance,  the  court  shall  have  the 
same  jurisdiction  over  the  controversy  and  the  parties  thereto  or  having 
any  relation  thereto  that  it  has  under  this  chapter  in  similar  cases 
involving  the  welfare  of  children. 
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SEC.  5.   Section  4607  is  added  to  the  Civil  Code,  to  read: 

4607.   (a)  Where  it  appears  on  the  face  of  the  petition  or  other 
application  for  an  order  or  modification  of  an  order  for  the  custody 
or  visitation  of  a  child  or  children  that  either  or  both  such  issues 
are  contested,  as  provided  in  Section  4600,  4600.1  or  4601,  the  matter 
shall  be  set  for  mediation  of  the  contested  issues  prior  to  or  con- 
current with  the  setting  of  the  matter  for  hearing.   The  purpose  of 
such  mediation  proceeding  shall  be  to  reduce  acrimony  which  may  exist 
between  the  parties  and  to  develop  an  agreement  assuring  the  child  or 
children's  close  and  continuing  contact  with  both  parents  after  the 
marriage  is  dissolved.   The  mediator  shall  use  his  or  her  best  efforts 
to  effect  a  settlement  of  the  custody  or  visitation  dispute. 

(b)  Each  superior  court  shall  make  available  a  mediator.   Such 
mediator  may  be  a  member  of  the  professional  staff  of  a  family  concilia- 
tion court,  probation  department,  or  mental  health  services  agency,  or 
may  be  any  other  person  or  agency  designated  by  the  court.   In  order  to 
provide  mediation  services,  the  court  shall  not  be  required  to  institute 
a  family  conciliation  court.   The  mediator  shall  meet  the  minimum  quali- 
fications required  of  a  counselor  of  conciliation  as  provided  in  Section 
1745  of  the  Code  of  Civil  Procedure. 

(c)  Mediation  proceedings  shall  be  held  in  private  and  shall  be 
confidential,  and  all  communications,  verbal  or  written,  from  the  parties 
to  the  mediator  made  in  a  proceeding  pursuant  to  this  section  shall  be 
deemed  to  be  official  information  within  the  meaning  of  Section  1040  of 
the  Evidence  Code. 

(d)  The  mediator  shall  have  the  authority  to  exclude  counsel  from 
participation  in  the  mediation  proceedings  where,  in  the  discretion  of 
the  mediator,  exclusion  of  counsel  is  deemed  by  the  mediator  to  be  appro- 
priate or  necessary.   The  mediator  shall  have  the  duty  to  assess  the 
needs  and  interest  of  the  child  or  children  involved  in  the  controversy 
and  shall  be  entitled  to  interview  the  child  or  children  when  the  mediator 
deems  such  interview  appropriate  or  necessary. 

(e)  The  mediator  may,  consistent  with  local  court  rules,  render  a 
recommendation  to  the  court  as  to  the  custody  or  visitation  of  the  child 

or  children.   The  mediator  may,  in  cases  where  the  parties  have  not  reached 
agreement  as  a  result  of  the  mediation  proceeding,  recommend  to  the  court 
that  an  investigation  be  conducted  pursuant  to  Section  4602,  or  that  other 
action  be  taken  to  assist  the  parties  to  effect  a  resolution  of  the  contro- 
versy prior  to  any  hearing  on  the  issues.   The  mediator  may,  in  appropriate 
cases,  recommend  that  mutual  restraining  orders  be  issued,  pending  deter- 
mination of  the  controversy,  to  protect  the  well-being  of  the  children 
involved  in  the  controversy.  Any  agreement  reached  by  the  parties  as  a 
result  of  mediation  shall  be  reported  to  the  court  and  to  counsel  for  the 
parties  by  the  mediator  on  the  day  set  for  mediation  or  any  time  thereafter 
designated  by  the  court. 


RECOMMENDATIONS:    MEDIATION 


MEDIATION 


Overview 


Mediation  in  the  Probate  and  Family  Court  can  be  defined 
as  an  alternative  to  the  adversarial  resolution  of  disputed 
issues  in  divorce  settlement.   It  should  be  clearly  distin- 
guished from  arbitration  (which,  like  the  court,  is  a  coer- 
cive process)  or  from  conciliation  (with  its  emphasis  on 
marriage  counseling  and  the  resolution  of  problems  in  the 
relationship) .   While  methods ,  rules  and  techniques  of  media- 
tion differ,  the  basic  goal  is  to  help  contesting  parties  to 
work  out  their  own  arrangements  for  settlement  of  the  divorce 

Several  general  arguments  support  mediation  as  a  valu- 
able addition  to  existing  court  procedures: 

•Mediation  is  a  creative  (and  relatively  inexpensive) 
response  to  the  upsurge  of  family  litigation.   Both 
the  number  and  complexity  of  disputed  divorce  cases 
has  risen  sharply  in  the  Probate  Court.   Although 
definitive  data  are  not  yet  available  in  any  state, 
preliminary  evidence  (including  from  some  courts  in 
Massachusetts)  suggests  that  mediation  does,  in  fact, 
significantly  reduce  the  backlog  of  cases. 

(Especially  in  the  resolution  of  custody  disputes 
there  is  growing  awareness  by  many  judges  that  there 
exist  no  paradigms  for  ideal  resolutions,  or  accurate 
methodologies  for  judgment.   In  this  sense,  mediation 
is  seen  as  a  more  equitable  and  sensible  way  for 
parents  to  make  decisions  about  their  own  lives  and 
those  of  their  children. 

lit  is  also  argued  that  mediation  should  be  available 
as  an  alternative  in  Probate  and  Family  Court  because 
the  adversarial  system  can  increase  trauma  and 
escalate  conflict,  obstruct  communication,  fail  to 
provide  for  the  negotiating  and  counseling  needs  of 
divorcing  couples,  and  ignore  the  underlying  causes 
of  grievences  in  the  resolution  of  many  marital 
disputes. 

•The  evidence  to  date  suggests  that  mediated  settle- 
ments in  marital  disputes  simply  last  longer  and 
work  better  than  adjudicated  settlements  because 
the  parties  who  helped  craft  the  settlement  have  a 
greater  stake  in  making  them  work.   The  conclusion 
needs  further  verification,  but  is  a  powerful 
argument  as  it  is  a  common  finding  in  courts  across 
the  country. 
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•Finally,  mediation  is  supported  for  its  educative 
potential  --  helping  parties  learn  communication 
techniques  which  can  be  beneficial  in  future  family 
life.   In  this  sense  --  since  the  majority  of 
divorced  persons  remarry  --  mediation  can  be  a 
preventive  intervention  as  well  as  a  service  to 
families  already  committed  to  divorce. 

These  arguments  have  been  carefully  considered  by  the 
Commission.   We  have  also  looked  briefly  at  mediation  pro- 
cedures now  employed  in  the  California,  Colorado,  Connecti- 
cut, Arizona,  Minnesota,  and  Washington  courts,  as  well  as 
at  two  mediation  programs  within  Massachusetts  --  those  in 
Norfolk  and  Middlesex  Probate  and  Family  Courts  respectively 
(See  attachment  A  to  this  section  for  an  analysis  of  the 
exemplary  Denver  Custody  Mediation  Project.)   As  we  came  to 
make  final  recommendations,  we  proceeded  based  on  two 
general  conclusions: 

•Mediation  is  not  a  panacea  for  all  disputed  divorce 
and  custody  cases.   Yet  some  form  of  non-adversarial 
dispute  resolution  should  be  available  in  every  Probate 
and  Family  Court  as  an  option  for  the  many  families 
that  can  benefit  from  such  an  alternative  process. 

iMediation  should  ideally  be  available  in  a  variety  of 
options,  including  independent  mediation  paid  for 
privately,  mediation  offered  as  a  service  by  specially 
trained  members  of  the  Bar,  and  mediation  provided  as 
a  service  through  the  Probation  Department  of  the 
Probate  and  Family  Court. 


Recommendations 

•waaammm—mm—ammmm 


We  recommend  the  further  development  and  extension  of 
mediation  programs  already  being  conducted  by  Family 
Service  Officers  in  the  Probation  Departments  of  some 
Probate  and  Family  Courts . 

We  felt  it  important  to  begin  our  recommendations  on 
mediation  by  acknowledging  that  court  sponsored  medi- 
ation programs  are  already  in  place  in  some  Massachu- 
setts jurisdictions,  staffed  by  Family  Service  Officers 
delivering  a  range  of  sophisticated  services.   These  can 
and  should  be  used  as  pilot  programs,  with  personnel 
from  all  courts  given  the  opportunity  to  visit,  observe, 
and  learn  from  their  colleagues  as  part  of  any  new 
programs  that  get  developed. 
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Proposed  Action  toward  Implementation 


While  we  were  impressed  by  the  capacity  of  Family  Service 
Officers  to  deliver  mediation  service  within  the  Courts,  we 
were  also  made  aware  of  the  heavy  caseloads,  and  the  many 
additional  duties  assigned  to  the  Probation  Service.   We 
suggest  that  the  Chief  Judge  of  the  Probate  and  Family  Court 
work  together  with  the  Commissioner  of  Probation  to  assess 
staff  resources  in  each  jurisdiction,  devise  a  feasible 
timetable  for  the  extension  of  mediation  service  as  a  func- 
tion of  each  Court's  Probation  Department,  and,  most  impor- 
tant, develop  a  comprehensive  program  of  supervision,  training 
and  quality  control.   One  option  is  to  seek  outside  funding 
for  the  implementation  of  such  an  effort.   We  believe  that  a 
jointly  sponsored  proposal  for  developing  and  evaluating  the 
training  of  Family  Service  Officers  as  mediators  could  be 
highly  attractive  to  private  foundations. 


II.   We  recommend  that  the  Probate  and  Family  Court  should 
identify  and  list  all  available  resources  in  Massachu- 
setts offering  mediation  service  to  families  in  crisis. 
The  list  should  include  private  resources  as  well  as 
the  court  sponsored  programs  already  in  place.   This 
information  should  be  made  available  to  litigants  in 
every  court. 


Proposed  Action  toward  Implementation 


We  suggest  that  the  compendium  of  resources  be  a  joint 
project  of  the  Governor's  Advisory  Committee  on  Children  and 
the  Family,  and  the  office  of  the  Chief  Judge  of  the  Probate 
Court. 


Ill .  In  addition  to  court-sponsored  programs,  one  form  of 
mediation  with  considerable  promise  is  mediation 
conducted  by  a  trained,  neutral  attorney.   We  recom- 
mend approaching  the  various  Bar  associations  to~ 
cTevelop  a  standardized,  statewide  mediation  service, 
with  appropriate  mechanisms  for  monitoring  and  quality 
control . 


Proposed  Action  toward  Implementation 

We  suggest  that  the  Chairman  of  the  Commission  and/ or 
the  Chairman  of  the  Subcommittee  on  Mediation  contact  the 
various  Bar  associations  as  soon  as  possible  to  ascertain 
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interest,  and  set  up  a  working  group.   Practical  issues  of 
implementation,  as  well  as  the  question  of  professional 
ethics  in  divorce  mediation  will  need  to  be  carefully 
considered.   (Re:  the  latter  area,  see  Silberman,  L.  J. 
"Professional  Responsibility  Problems  of  Divorce  Mediation" 
in  Family  Law  Reporter,  Volume   7,  #15,  1981) 

IV.   Finally,  while  we  are  encouraged  by  the  available 
Fesearch  data  on  the  effectiveness  of  divorce 
mediation,  we  recommend  that  the  Probate  and  Family 
Court  carefully  monitor  existing  as  well  as  newly 
developed  mediation  programs.   In  particular,  it 
will  be  important  to  address  systematically  the 
question  of  which  cases  are  most  suitable  for 
mediation,  and  which  are  not. 


Proposed  Action  toward  Implementation 


Again,  we  suggest  that  funds  to  support  such  monitor- 
ing research  be  solicited  from  private  sources .   The  current 
national  interest  in  mediation  would  make  a  well-articulated 
proposal  from  the  Probate  and  Family  Court  very  attractive. 
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Mediation  -  Attachment  A 


The  Adjudication  and  Mediation  of 
Child  Custody  Disputes 


Jessica  Pearson,  Ph.D. 
Denver,  Colorado 
November  1980 


Reprinted  from  The  Judge's  Journal,  Winter  1981 
Volume  20,  #1,  pages  4-12. 
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The  Denver  Custody  Mediation  Project 


The  Denver  Custody  Mediation  Project  is  a  three  year  experiment 
begun  in  March  1979  and  sponsored  by  the  Piton  Foundation  of  Colorado 
and  the  Colorado  Bar  Association.   Its  objectives  are  two-fold. 

One  is  to  organize  and  administer  a  program  to  provide  extended 
mediation  servies  to  divorcing  couples  in  the  Denver  Metropolitan  area 
who  disagree  about  custody  and  visitation  arrangements  for  their  children. 
Contesting  families  receive  up  to  eight  hours  of  free  mediation  services 
with  lawyers  and  mental  health  professionals  whom  we  have  recruited  and 
trained  in  mediation  techniques.  Working  individually  and  in  male- 
female,  lawyer-mental  health  professional  teams,  mediators  try  to  help 
couples  understand  their  disagreements,  communicate  about  them  and  come 
up  with  mutually  agreeable  settlements  that  are  written  and  incorporated 
into  appropriate  court  documents.   The  project  obeys  strict  confiden- 
tiality guide  lines.   All  disputants  waive  their  right  to  refer  to  the 
mediation  experience  or  mediation  materials  in  any  subsequent  litigation 
between  them.   Nor  do  project  mediators  and  staff  relate  any  case  infor- 
mation to  court  investigators,  evaluators  and  judges. 

The  second  project  goal  is  to  rigorously  evaluate  the  mediation 
process  and  its  outcomes.   All  suspected  cases  of  contested  custody  and 
visitation  are  referred  to  us  by  the  setting  clerks,  referees,  judges, 
probation  and  social  service  department  investigators  of  the  Jefferson 
and  Denver  District  Courts.  Additional  cases  are  referred  by  attorneys 
and  disputants  residing  in  Denver,  Jefferson  and  Arapahoe  Counties.   Once 
referred  to  us,  cases  are  randomly  assigned  a  mediation  or  control  group 
status.   Mediation  couples  are  contacted  by  letter  and  by  telephone  and 
offered  free  mediation  services.   Control  group  couples  are  contacted  and 
asked  to  be  interviewed  for  research  purposes  only.  Mediation  couples  are 
interviewed  before  and  after  mediation,  control  group  couples  are  inter- 
viewed before  their  pending  court  hearing.   All  couples  are  interviewed 
again  after  the  court  promulgates  orders  terminating  their  custody  and/or 
visitation  actions  and  approximately  six  to  twelve  months  later. 

With  this  information,  we  can  reliably  compare  mediation  outcomes 
with  those  obtained  through  the  traditional  adversarial  process.  Speci- 
fically, we  will  be  able  to  generate  information  on  the  types  of  disputes 
and  disputants  amenable  to  each  mode  of  conflict  resolution  and  the  types 
of  mediation  techniques  associated  with  successful  mediation  outcome. 
Finally,  we  will  generate  information  on  the  short  and  longer  term  impact 
of  mediation  and  adversarial  interventions  on  divorce  adjustment  and  the 
re-litigation  of  cutody  and  visitation  issues. 

The  Argument  for  Custody  Mediation 

The  Custody  Mediation  Project  may  be  justified  on  some  very  obvious 
grounds.  One  is  the  sheer  upsurge  in  family  litigation.  In  1979,  there 
were  nearly  1.2  million  divorces  affecting  more  than  2  million  adults 
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and  1.5  million  children.^  Demographers  estimate  that  40%  of  all 
marriages  end  in  divorce,   and  recent  surveys  show  that  custody  liti- 
gation is  on  the  rise.   For  example,  while  a  1970  survey  of  divorces 
in  Minnesota  concluded  that  custody  contests  occurred  in  5%  of  the 
cases  involving  children,  a  1978  survey  found  that  custody  was  dis- 
puted in  14%  of  divorces  involving  minor  children. ^  Not  surprisingly, 
the  court  is  overwhelmed  by  the  demand  being  made  upon  it. 

Second,  the  judicial  award  of  custody  has  become  more  contro- 
versial.  In  recent  years,  most  states  have  replaced  maternal  preference 
or  fault  standards  in  the  award  of  the  custody  with  discretionary  sex 
neutral  standards  that  stress  the  best  interests  of  the  child.  Accord- 
ing to  a  recent  review,  the  legal  psychological  and  counseling  litera- 
ture now  contains  more  than  fifty  theoretical  and  speculative  articles 
on  custody  decision  making  which  consider  some  299  criteria  that  feature 
in  these  cases.   Judges  complain  that  they  are  asked  to  make  predic- 
tions and  measurements  of  character  that  are  not  susceptible  to  balance 
sheet  resolutions  or  accurate  methodologies.   Not  surprisingly,  many 
feel  that  judges  act  on  their  own  biases  and  values  in  deciding  the 
best  interests  of  the  child, 5  and  fathers  in  several  states  have  organ- 
ized and  brought  lawsuits  alleging  sex  discrimination  in  judicial 
awards  of  custody."  Indeed,  in  a  recent  analysis  of  120  contested 
custody  cases  adjudicated  in  Colorado  prior  and  subsequent  to  the  legis- 
lature's adoption  of  a  sex  neutral,  best  interest  standard,  I  found  that 
procedures  and  award  patterns  continued  to  remain  substantially  favorable 
to  mothers.   Both  before  and  after  legal  change,  most  fathers  who 
obtained  custody  did  so  either  because  their  wives  agreed  to  such  arrange- 
ments or  because  they  were  able  to  show  that  their  wives  were  unfit  to 
parent.   Mother  only  judicial  awards,  on  the  other  hand,  did  not  rest 
on  the  "unfitness"  of  fathers  and  in  a  number  of  instances  at  both  time 
points,  the  court  awarded  custody  to  a  mother  although  she  was  shown  to 
have  serious  emotional  problems. 

A  third  argument  for  mediation  is  that  the  adversary  system  is 
simply  inappropriate  for  the  resolution  of  many  marital  disputes.  Writers 
variously  accuse  it  of  increasing  trauma  and  escalating  conflict,  obstruct- 
ing communication,  failing  to  provide  for  the  negotiating  and  counseling 
needs  of  divorcing  couples  and  ignoring  the  underlying  causes  of  grievances 
Lawyers  and  judges  are  accused  of  being  poorly  trained  to  deal  with  psycho- 
logical aspects  of  divorce.   And  because  lawyers  replace  rather  than 
assist  couples  with  negotiations,  the  agreements  they  generate  inspire 
little  commitment  and  fail  to  enchance  the  conflict  management  skills  of 
the  parties.   Finally,  adjudication  is  faulted  for  being  coercive,  formal, 
costly  and  time  consuming. 

A  fourth  argument  is  that  court  processes  run  counter  to  the  best 
interests  of  children.   The  psychological  literature  tells  us  that 
divorce  is  significantly  more  damaging  to  children  of  all  ages  when  it 
becomes  a  prolonged  procedure  fraught  with  bickering  and  when  children 
themselves  become  the  focus  of  the  divorce  dispute.   To  the  extent  that 
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mediation  leads  to  greater  parental  adjustment,  reduced  levels  of 
interparental  conflict  and  increased  time  and  activity  with  both 
parents  after  the  separation  and  divorce,  it  also  enhances  the  adjust- 
ment of  children." 

Perhaps  the  most  persuasive  reason  for  rethinking  the  current 
system  for  resolving  custody  disputes,  however,  is  that  the  resolutions 
they  inspire  frequently  fail  to  work.   Noncompliance  with  visitation 
and  child  support  agreements  is  at  epidemic  proportions.   And  a  recent 
study  of  105  families  who  experienced  divorce  found  that  after  two 
years,  52%  required  at  least  one  additional  court  intervention  and 
31%  required  from  two  to  ten  court  interventions .   Only  17%  of  the 
families  were  able  to  avoid  additional  court  contests  altogether. *0 

Not  surprisingly,  divorce  mediation  has  gained  tremendous  popu- 
larity in  the  past  several  years.   Courts  and  social  service  agencies 
in  approximately  thirteen  states  have  established  mediation  or  concilia- 
tion counseling  services  and  many  individuals  have  begun  private  media- 
tion services.  A  number  of  practitioners  have  developed  and  published 
model  approaches  to  divorce  mediation,   and  this  new  area  of  practice 
has  attracted  much  interest  and  attention  in  the  social  work  and  legal 
professions.   For  example,  a  Toronto  survey  found  judges,  lawyers  and 
counselors  very  certain  that  a  mediation  service  was  needed1^  and  a 
1980  poll  of  eighty-eight  domestic  relations  attorneys  in  Colorado 
revealed  that  90%  favored  the  mediation  of  contested  custody  and  visita- 
tion issues.   Finally,  California  recently  enacted  into  law  Senate  Bill 
No.  961,  a  provision  requiring  mediation  for  all  couples  with  children 
under  age  twelve  who  have  custody  and  visitation  disputes. 


The  Mediation  Process 


Mediation  is  a  cooperative  dispute  resolution  process  in  which  a 
neutral  third  party  tries  to  keep  contesting  parties  talking  until  they 
reach  a  settlement  of  their  differences.   Rooted  in  African  moots, 
socialist  comrade's  courts,  psychotherapy  and  labor  mediation  rather 
than  Anglo-American  jurisprudence, 13  mediation  stresses  honesty,  informa- 
lity, open  and  direct  communication,  the  expression  of  emotion,  attention 
to  the  underlying  causes  of  disputes,  the  reinforcement  of  positive  bonds 
and  the  avoidance  of  blame.   Its  central  purpose  is  to: 

reorient  the  parties  toward  each  other  not  by  imposing 
rules  on  them,  but  by  helping  them  to  achieve  a  new  and 
shared  perception  of  their  relationship,  a  perception 
that  will  direct  their  attention  and  dispositions 
toward  one  another, *^ 

Different  writers  describe  the  mediation  process  in  different  ways. 
One  divides  the  process  into  four  steps:  setting  the  stage,  defining  the 
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issues,  processing  the  issues,  resolving  the  issues.15  Another  argues 
that  mediation  logically  falls  into  three  phases.   In  the  early  stages 
of  negotiations,  "reflexive"  strategies  prevail;  midway  through, 
"contextual"  strategies  predominate;  toward  the  end  of  the  negotiations, 
"directive"  strategies  are  more  common. -^ 

Going  beyond  the  labels,  a  mediator's  first  job  is  typically  to 
obtain  the  parties'  trust  and  confidence.   The  mediator  also  begins  to 
acquire  information  about  the  causes  of  the  dispute,  the  visible  and 
invisible  issues,  the  emotional  forces  at  work  and  the  power  variable  that 
affect  the  parties.   Along  with  this  diagnostic  activity,  mediators  must 
work  to  establish  their  impartiality  and  to  facilitate  communication 
between  the  parties.   Next,  the  mediator  must  convince  the  parties  why 
strict  adherence  to  their  original  bargaining  positions  is  unreasonable. 
Finally,  the  mediator  must  be  able  to  suggest  other  options  to  the 
parties,  press  a  party  to  change  a  position  or  criticize  one  or  both 
of  the  parties  for  intransigent  behavior. 

Among  the  strategies  utilized  by  our  more  successful  mediators  are; 
1)   developing  a  habit  of  agreement  by  having  disputants  agree  on  proce- 
dural and  structural  matters  early  in  mediation;   2)   reinforcing  agree- 
ment making  by  noting  and  applauding  all  interim  agreements;   3)   instill- 
ing a  sense  of  commitment  to  the  mediation  process  by  noting  the  benefits 
of  compromise  and  the  awesome  nature  of  the  court  process;   4)  breaking 
impasses  by  suggesting  creative  custody,  visitation  and  financial  schemes; 
5)  manufacturing  turning  points  to  allow  for  the  controlled  and  productive 
venting  of  rage;   6)   establishing  controls  that  restrain  and  focus  people 
who  have  trouble  rationally  processing  the  issues;   7)   creating  oppor- 
tunities for  the  exchange  of  generous  statements;   8)   utilizing  caucuses 
to  discuss  underlying  bargaining  motives  and  positions;   9)   avoiding 
the  premature  termination  of  mediation  by  discussing  the  frustrations 
of  the  process,  emphasizing  progress,  and  ignoring  negativism  and  term- 
ination language. 

The  following  is  an  account  of  a  case  successfully  mediated  in  the 
Denver  Xus tody  Mediation  Project.   Our  information  is  based  on  reports  on 
each  mediation  session  prepared  by  the  mediator  who  conducted  the  case 
(a  female  social  worker) ,  and  interviews  with  each  disputant  before  and 
after  the  mediation  experience  and  several  months  later. 


An  Illustrative  Case;   Randy  and  Sue 

Randy  (24)  and  Susan  (22)  married  because  Susan  was  pregnant 
with  their  daughter,  Tracy,  now  two  years  old.   The  marriage 
lasted  three  years.   Susan  felt  that  Randy  lacked  ambition  and 
spent  all  his  time  drinking  and  getting  high.  Randy  complained 
that  Susan  worked  long  hours,  stayed  out  late  and  fell  in  love 
with  another  man.   Eventually  Randy  filed  for  divorce.  At  the 
hearing  on  temporary  court  orders,  Susan  received  full  custody 
of  Tracy  and  Randy  was  permitted  to  visit  her  every  other 
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weekend.   Soon  afterwards,  Susan  left  the  state  with  Tracy 
without  notifying  Randy.   Randy  filed  a  Temporary  Restrain- 
ing Order  against  Susan.   At  this  point,  Susan  and  Randy  were 
contacted  by  the  Denver  Custody  Mediation  Project.   Both  said 
they  feared  another  episode  in  court  and  wanted  to  do  what 
was  best  for  Tracy.   They  agreed  to  try  to  mediate. 

At  the  first  mediation  session,  Susan  announced  "rather  sheep- 
ishly" that  she  had  filed  a  motion  to  take  Tracy  out  of  state 
over  the  coming  Chirstmas  holidays  and  to  take  possession  of 
Randy's  car.   The  motion  was  to  be  heard  in  court  in  five  days 
time.   This  was  a  clear  violation  of  mediation  guidelines  which 
prohibit  any  simultaneous  legal  activities.   Randy  became 
enraged.  After  permitting  him  to  express  his  anger  for  a  while, 
the  mediator  told  the  couple  that  they  needed  to  settle  the 
matter  together  before  going  to  court.   Eventually  they  decided 
that  Susan  would  take  Tracy  out  of  state  for  ten  days  at  Christ- 
mas and  that  Randy  would  have  Tracy  during  the  week  following 
her  return.   Since  Randy's  car  was  inoperative,  Susan  decided 
to  drop  this  matter  too.   The  mediator  then  asked  Randy  and  Susan 
to  describe  the  issues  in  dispute.   Randy  said  he  wanted  custody 
of  Tracy  and  feared  that  Susan  would  leave  the  state  with  Tracy. 
Susan  said  she  liked  their  present  custody/visitation  arrange- 
ment.  She  didn't  want  Tracy  moved  around  too  much  but  definite- 
ly felt  that  Tracy  should  have  ample  opportunity  to  see  Randy 
and  enjoy  both  of  her  parents.   The  mediator  ended  the  session 
by  describing  various  custody  alternatives  including  joint  cust- 
ody.  She  gave  them  copies  of  the  book,  Co-Parenting,  to  read. 

During  the  second  session,  Randy  and  Susan  talked  about  their 
respective  fears,  angers  and  misunderstandings.   Susan  confessed 
that  one  attorney  had  advised  her  to  "snatch"  Tracy,  but  she  was 
committed  to  Denver  and  had  no  intention  of  leaving  the  state. 
Although  Randy  continued  to  express  some  concern,  his  anxiety 
did  seem  to  lessen.   Susan  also  confessed  that  she  had  over- 
reacted to  Randy's  drinking  habits  because  of  her  own  mother's 
alcoholism  and  had  used  this  at  the  temporary  custody  hearing 
to  bolster  her  own  case  for  custody.   Randy  admitted  that  he  was 
very  lonely  and  depressed.  As  the  mediator  writes,  "Both  were 
able  to  make  and  accept  some  apologies  and  move  on."  The  remain- 
der of  the  session  was  devoted  to  further  discussion  of  joint 
custody.   Susan  said  she  and  her  attorney  were  hesitant  about 
the  idea  even  though  she  recognized  the  need  for  Randy  to  play 
a  bigger  role  in  Tracy's  life.   Randy  was  enthusiastic  and 
proposed  that  Tracy  split  her  time  with  both  parents  equally. 
Susan  objected.  After  some  discussion,  they  both  decided 
Tracy  needed  "one  home  base."  Both  Randy  and  Susan  felt  that 
they  should  provide  Tracy's  home  base.   The  mediator  asked  Randy 
and  Susan  to  come  to  the  third  session  prepared  to  discuss  a 
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typical  day  with  Tracy.   They  each  had  primary  residential 
custody  of  Tracy.   The  mediator  thought  that  this  would 
help  clarify  what  each  parent  might  be  able  to  provide  for 
Tracy  at  this  point  in  her  life. 

Susan  came  to  the  third  mediation  session  full  of  enthusiasm 
about  co-parenting  and  the  idea  of  joint  custody.   She  also 
said,  "I  know  I  probably  shouldn't  have  done  it,  but  I  asked 
Tracy  if  she'd  like  to  spend  more  time  with  Randy,  and  she 
said  'yes'".   Susan  said  she  didn't  think  Tracy  was  old  enough 
to  be  splitting  her  time  equally  between  parents  but  suggested 
that  Tracy  spend  one  week  and  one  weekend  a  month  with  Randy. 
Randy  immediately  agreed.   He  said  that  during  the  week,  he  had 
imagined  a  typical  day  with  Tracy  and  realized  he  couldn't 
spend  as  much  time  with  her  as  Susan  could.  He  hoped  that  when 
Tracy  got  older,  she  could  spend  more  time  with  him.  After 
more  disucssion,  Susan  and  Randy  decided  to  work  Tracy's  sche- 
dule on  a  four  week  basis  with  Randy  having  her  the  first  week 
and  the  third  weekend  of  each  cycle.   They  also  decided  to 
alternate  custody  of  Tracy  on  holidays  and  agreed  to  get  a 
calendar  and  meet  during  the  week  to  plan  1980. 

Randy  then  raised  the  issue  of  child  support  and  complained  about 
paying  $40  per  week.   Susan  tried  to  justify  this  sum,  but  Randy 
needled  her  about  Tracy's  appearance  and  clothes.   Susan  became 
angry  but  said  nothing.   The  mediator  commented  on  this,  and 
Susan  admitted  that  she  resented  Randy's  tone  of  voice.   Randy 
was  surprised  by  this,  and  the  two  of  them  discussed  how  they 
handle  minor  dissatisfactions  with  one  another  about  Tracy's 
day-to-day  care.   The  mediator  suggested  that  Susan  itemize  the 
expenses  she  incurs  when  caring  for  Tracy,  and  that  they  finalize 
the  terms  of  their  agreement  during  the  next  session. 

Randy  and  Susan  brought  calendars  to  session  4  showing  Tracy's 
whereabouts  during  1980.   They  then  drafted  an  agreement  covering 
visitation  schedules,  holiday  plans,  pick-up  and  delivery  agree- 
ments, out-of-state  travel,  child  support  (which  was  reduced  to 
$30  a  week),  consultations  on  all  major  decisions  affecting  Tracy, 
and  an  agreement  to  try  mediation  if  Randy  and  Susan  have  trouble 
with  the  agreement.   Randy  and  Susan  were  pleased  with  the  agree- 
ment and  proud  of  the  work  they  had  done  together. 

A  project  lawyer  attended  the  fifth  mediation  session  to  review 
the  agreement  drafted  by  Randy  and  Susan.  He  changed  some  word- 
ing, replaced  the  provision  on  out-of-state  residence  with  moves 
beyond  a  60  mile  radius,  added  a  provision  on  medical  and  life 
insurance  and  the  use  of  binding  arbitration  if  mediation  fails. 
Randy  and  Susan  asked  all  kinds  of  legal  questions  and  departed 
feeling  happy  and  satisfied. 
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In  a  post-mediation  interview,  Randy  and  Susan  praised  the  media- 
tor and  the  mediation  process.   Susan  said  that  the  information 
she  got  cleared  up  her  misgivings  about  joint  custody.   Both  said 
they  were  communicating  much  better  and  described  themselves  as 
"friends".   In  an  interview  6  months  later,  they  continued  to 
be  satisfied  with  their  agreement  and  both  felt  it  had  been 
reached  in  a  fair  manner.   In  addition  to  seeing  Tracy  at  his 
own  home,  Randy  often  drops  by  and  visits  Tracy  at  Susan's  house 
and  is  on  good  terms  with  Susan's  new  boyfriend.  Randy  and 
Susan  have  had  minor  disagreements  about  child  support,  but 
Randy  says  he  understands  that  Susan  has  a  low  paying  job  and 
needs  help.   Both  feel  that  they  would  recommend  mediation  to 
their  friends  without  hesitation. 

Randy  and  Sue's  success  in  mediation  could  be  attributed  to  a  number 
of  factors.   Perhaps  the  key  one  was  their  cooperative  and  committed  atti- 
tude.  The  mediator  writes: 

Sue  and  Randy  entered  mediation  with  a  basically  non-hostile, 
cooperative  attitude  and  came  with  very  few  unresolved  old 
issues  about  the  marriage  and  divorce.   Despite  some  minor 
disagreements  about  child-rearing,  each  saw  the  other  as  a 
capable  parent  and  both  were  committed  to  doing  what  was  best 
for  Tracy.   Both  expressed  some  apprehension  about  mediation 
initially,  feeling  they  had  never  communicated  well  and  had 
communicated  even  less  since  their  separation.   However,  they 
responded  quickly  to  the  support  and  structure  of  the  media- 
tion sessions  and  quickly  began  to  risk  the  sharing  of  feelings 
and  ideas . 

The  nature  of  the  case  and  the  number  of  issues  in  dispute  are  also 
relevant  considerations.   Except  for  a  minor  disagreement  about  child 
support,  financial  issues  were  not  relevant.   The  timing  of  the  mediation 
was  also  helpful.   Both  Randy  and  Susan  felt  that  it  would  have  been 
impossible  for  them  to  mediate  before  temporary  orders,  and  that  they 
needed  time  to  "cool  off." 

Finally,  the  mediator  used  a  number  of  effective  techniques.   In  the 
first  session,  she  gave  the  couple  an  opportunity  to  experience  success 
at  mediation  and  work  out  Susan's  Christmas  vacation  plans.   As  she  puts  it 

I  was  initially  somewhat  non-plussed  by  Susan's  announcement 
of  the  impending  court  action.  Handling  this  issue  took  the 
better  part  of  this  two  hour  session,  but  I  think  dealing 
with  it  was  very  productive  in  that  Randy  and  Susan  could 
more  or  less  "practice"  negotiating  on  issues  that  were  not 
too  threatening.   They  were  pleased  they  were  able  to  com- 
municate better  than  at  any  time  since  their  separation. 

The  mediator  also  allowed  Randy  to  express  his  anger  about  Susan's 
court  action  and  encouraged  Susan  and  Randy  to  discuss  and  exchange 
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"genercus"  statements  about  their  concerns,  including  his  fear  that 
Susan  will  take  Tracy  out  of  state,  and  her  concerns  about  his  drink- 
ing habits.   She  also  introduced  the  idea  of  joint  custody  and  pro- 
vided them  with  the  book. 

Co-Parenting.    She  had  Randy  and  Susan  each  visualize  a  day  with  Tracy, 
an  exercise  that  convinced  Randy  that  he  did  not  have  the  time  to  pro- 
vide a  home  base  for  Tracy.   She  had  the  couple  do  a  number  of  joint 
tasks  to  improve  their  co-operative  skills,  like  mapping  out  Tracy's 
schedule  during  1980.   Finally,  when  Susan  was  silently  upset  about 
Randy's  comments  on  Tracy's  appearance,  she  brought  this  out  to  the 
open  and  used  it  as  an  opportunity  to  discuss  the  manner  in  which  the 
couple  handled  minor  disagreements  about  Tracy's  care. 

Randy's  and  Susan's  mediation  agreement  is  presented  in  Appendix  A. 


Preliminary  Findings  on  the  Mediation  of  Custody  Disputes 


To  date,  we  have  learned  of  436  potential  custody  and  visitation 
cases.  We  randomly  assigned  310  to  a  mediation  group  and  126  to  a 
control  group.  As  was  previously  noted,  mediation  couples  were  con- 
tacted and  offered  free  mediation  services.   Control  group  couples  were 
contacted  and  asked  to  be  interviewed  for  research  purposes  only. 

We  have  found  that  a  sizeable  percentage  of  the  cases  we  learn 
about  are  inappropriate  for  mediation  and  control  group  purposes.   Cases 
are  deemed  inappropriate  if  parties  decide  to  reconcile  and/or  if  custody 
is  not  in  dispute,  if  we  are  unable  to  contact  one  or  more  of  the  dispu- 
tants and  if  we  discover  that  one  or  more  disputant  resides  beyond  a 
reasonable  commuting  distance.  Using  these  criteria,  about  half  of  the 
cases  we  identified  from  all  sources  and  assigned  to  mediation  and 
control  groups  were  rejected  from  further  consideration. 

Much  to  our  surprise,  we  have  also  found  that  many  eligible  disputants 
reject  the  mediation  offer  we  extend  to  them.  Although  willingness  to 
mediate  seems  to  be  on  the  rise  (between  September  1979  and  May  1980, 
acceptance  rates  ranged  from  35%  to  48%,  since  then  66.7%  of  couples 
offered  the  chance  to  mediate  agreed  to  do  so) ,  mediation  continues  to  be 
alien  to  the  general  public  and  many  individuals  have  reservations  about 
it.   Our  best  acceptance  rates  are  found  among  cases  referred  to  us  by 
lawyers  and  disputants  themselves.   Typically,  these  cases  involve 
disputants  who  have  expressed  an  interest  in  mediating  before  the  referral 
is  made.   Our  lowest  accepted  rates  are  found  among  cases  referred  to  us 
by  the  courts  (e.g.,  setting  clerks,  judges  and  referees). 

About  eighty  couples  have  mediated  or  are  in  the  process  of  mediating. 
Of  sixty-one  who  have  completed  mediation,  five  withdrew  after  the  first 
sessions.   In  these  instances,  disputants  decided  that  they  did  not  want 
to  mediate  or  the  mediators  felt  that  the  couple  had  severe  abuse  or 
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psychological  problems  that  warranted  court  investigation.  Of  the 
fifty-one  couples  who  mediated  for  more  than  one  session,  thirty  were 
able  to  come  to  agreement  and  twenty-six  were  not.   This  translates 
into  an  agreement  rate  of  54%.   The  average  number  of  mediation 
sessions  per  case  was  4.2;   the  average  number  of  hours  devoted  to 
each  case  was  5.6. 

Most  couples  who  reached  a  mediation  agreement  (75%)  decided  on 
a  joint  or  shared  custody  arrangement.   Although  most  of  these  agree- 
ments call  for  one  parent  to  have  primary  residential  care  of  the 
children  (usually  the  mother) ,  the  agreements  typically  acknowledge  that 
both  parents  are  fit  to  parent  and  that  they  will  each  play  a  signifi- 
cant role  in  their  child's  upbringing.   The  non-residential  custodian 
also  receives  very  generous  visitation  terms  such  as  one  week  and  one 
weekend  per  month,  every  weekend  or  summer  months  and  vacation. 
Twenty  percent  of  the  joint  custody  agreements  call  for  the  regular 
alternation  of  child  care  between  parents  on  a  weekly,  monthly  or 
yearly  basis. 

Mediation  couples  who  did  not  reach  agreements  in  mediation  even- 
tually came  up  with  more  convential  custody  arrangements;  21%  stipulated 
to  joint  custody;  50% agreed  to  a  mother-only  award;  and  29%  settled  on 
a  father-only  arrangement.   Couples  who  exclusively  utilized  the 
adversarial  system,  on  the  other  hand,  arrived  at  the  most  conventional 
parenting  arrangements.   Only  14%  of  control  group  couples  and  8%  of 
couples  who  rejected  the  mediation  offer  opted  for  joint  or  shared 
custody  arrangements.   The  proportions  of  mother-only  awards  for  these 
groups  were  71%  and  56%  respectively.   The  proportions  of  father-only 
awards  were  7%  and  24%  respectively.   The  proportions  of  split  custody 
awards  were  7%  and  12%  respectively. 

Most  couples  who  failed  to  reach  mediation  agreements  remained 
enthusiastic  about  the  process.   They  blamed  the  failure  to  mediate  on 
an  uncooperative  spouse  rather  than  the  mediator  or  the  process.   Typically, 
such  couples  reported  improved  cooperation  and  communication.  Moreover, 
they  appeared  to  be  able  to  settle  their  differences  on  their  own  prior 
to  their  own  court  hearing.  While  all  the  couples  who  reached  mediation 
agreements  stipulated  to  their  agreement  in  court  (except  for  two  who 
took  no  further  action) ,  75%  of  the  couples  who  were  unable  to  settle  in 
mediation  subsequently  went  on  to  stipulate  about  custody  and  visitation 
too.   Only  three  relied  on  an  investigation  and  judicial  order,  and  one 
couple  had  their  custody  terms  decided  upon  by  a  judge  without  an  investi- 
gation. 

The  settlement  rate  among  control  group  couples  or  couples  who 
rejected  the  mediation  offer,  on  the  other  hand,  was  a  good  deal  lower. 
While  50%  and  44%  of  the  control  and  reject  couples,  respectively,  stipu- 
lated prior  to  a  court  hearing,  50%  and  56%  respectively,  relied  on  the 
court  to  decide  their  custody  and  vistation  arrangements. 
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Conclusions 


A  number  of  conclusions  can  be  drawn  from  all  this. 

1)  While  mediation  continues  to  be  alien  to  the  general  public,  we 
are  finding  that  it  is  becoming  a  more  acceptable  alternative.   In 
recent  months  we  have  begun  to  accept  self-referrals  and  referrals  by 
attorneys.   We  now  encounter  disputants  before  they  become  heavily 
committed  to  litigation.  As  a  reult,  the  proportion  of  couples  who 
accept  our  mediation  offer  is  on  the  rise. 

2)  Based  on  interviews  with  all  individuals  who  reject  our  media- 
tion offer,  we  find  that  willingness  to  mediate  is  tied  to  the  demographic 
characteristics  of  disputants,  their  personal  marriage  and  divorce  exper- 
iences and  their  evaluation  of  their  chances  of  winning  in  court.   Briefly 
put,  mediation  is  more  attractive  to  better  educated  individuals  with 
higher  incomes  and  occupational  rankings.   This  is  consistent  with 
research  showing  that  early  acceptors  of  new  technology  are  young,  educated 
and  wealthy.   While  women  who  are  ambivalent  about  ending  the  marriage 

are  typically  opposed  to  mediation,  ambivalent  men  are  eager  for  it. 
Many  men  choose  to  mediate  because  they  evaluate  their  chances  of  winning 
in  court  as  low.  Women,  on  the  other  hand,  choose  to  mediate  because  it 
promises  to  be  less  remote  and  impersonal  than  the  court  system.   Given 
the  prevailing  values,  experiences  and  behaviors  of  men  and  women  in  our 
society,  it  probably  makes  sense  that  women  are  drawn  to  mediation  because 
of  its  "cooperative"  aspects  while  men  are  attracted  to  it  because  they 
anticipate  failure  in  the  "competitive"  dispute  resolution  system.   Finally, 
disputants,  especially  women,  tend  to  mediate  if  their  lawyers  encourage 
them  to  try.   This  underscores  the  importance  of  the  legal  community  to 
the  success  of  any  mediation  effort. 

3)  Although  mediation  is  somewhat  more  attractive  to  better  educated 
and  upper  status  individuals,  social  class  factors  don't  appear  to  explain 
successful  and  unsuccessful  mediation  outcomes.  While  30%  of  the  indivi- 
duals with  college  or  graduate  education  reached  mediation  agreements, 

43%  of  those  with  grade  school  or  high  school  education  were  successful. 
Similarly,  while  34%  of  professionals  and  managers  were  successful,  54% 
of  service  machine  operators  and  laborers  were  successful. 

4)  Mediation  inspires  agreement  making  in  direct  and  indirect  ways. 
Fifty-five  percent  of  our  mediation  couples  come  to  an  agreement  in  media- 
tion.  Nearly  all  of  the  remaining  couples  come  to  an  agreement  on  their 
own  prior  to  their  court  hearings.   This  tanslates  into  a  stipulation  rate 
of  88%  and  far  exceeds  the  50%  stipulation  rate  observed  among  control  and 
reject  couples  who  pursue  their  disputes  entirely  through  the  court  system. 

5)  Mediation  makes  a  difference  in  the  kind  of  custody  arrangements 
couples  decide  upon.  While  mediation  couples  opt  for  joint  custody  arrange- 
ments, control  group  couples  and  couples  who  reject  mediation  arrive  at 
more  conventional  mother-only  awards. 

6)  Mediation  may  result  in  lower  recidivism.  Although  our  project 
is  too  young  to  have  a  reliable  reading  on  custody  re-litigation  among 
couples  who  mediate,  the  experiences  of  other  mediation  programs  suggest 
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that  it  will  be  lower  than  rates  observed  among  those  who  adjudicate. 
For  example ?  while  34.3%  of  traditional  custody  study  families  returned 
to  the  court  during  1976-1978  in  Dane  County,  Wisconsin,  only  10.5%  of 
mediation  families  returned. 

7)  Mediation  is  a  cheaper  way  to  resolve  custody  and  visitation 
disputes.   In  Los  Angeles,  California,  Hugh  Mclssac  estimates  that 
during  1978,  the  conciliation  court  successfully  resolved  747  cases  at 
a  projected  net  savings  of  $175,044.  While  the  conciliation  court  cost 
per  hour  is  $20,50  and  the  amount  of  time  expended  per  case  is  approxi- 
mately three  hours,  the  cost  of  the  trial  court  per  day  is  $725.  He 
estimates  that  each  resolved  dispute  saves  the  court  one-half  court 
day. 

Based  on  data  supplied  by  the  State  Court  Administrator  in  Colorado, 
we  estimate  that  it  costs  about  $881.68  per  day  to  operate  a  trial 
court.   In  a  survey  conducted  with  lawyers  in  the  metropolitan  area  of 
Denver,  we  learned  that  the  average  amount  of  bench  time  required  to 
resolve  a  contested  custody  case  is  9.8  hours.   This  means  that  each 
custody  resolution  costs  the  state  approximately  $1,080  in  bench  time. 
Each  custody  investigation  costs  the  state  approximately  $528.  Not 
included  are  private  attorney  fees  paid  by  disputants  as  well  as  fees  for 
private  investigators,  evaluations  and  testimony  by  expert  witnesses. 

8)  Whether  it  succeeds  or  fails,  mediation  is  favorably  rated  by 
disputants.  Most  say  it  is  more  relaxed,  open,  understandable  and  agree- 
able than  court  interventions.   They  would  recommend  the  process  to  a 
friend  with  a  similar  dispute  and  feel  it  has  helped  them  to  communicate 
with  and  better  understand  an  ex-spouse. 

9)  On  the  other  hand,  mediation  is  not  the  answer  for  everyone. 
Individuals  with  severe  pathologies  and  disorders  clearly  have  counseling 
and  longer  term  therapy  needs  that  are  not  met  in  mediation.   They  need 

to  be  referred  elsewhere  for  pre-mediation  treatment.   The  Family  Division 
of  the  Connecticut  Superior  Court  has  identified  four  situations  a  inappro- 
priate for  mediation  referral  and  believes  that  the  interests  of  children 
are  best  served  in  these  cases  through  a  traditional  court  evaluation  and 
judicial  determination.   These  situations  are:1" 

A.  Cases  involving  children  who  have  been  or  are  alleged 
to  be  physically  abused  or  neglected. 

B.  Most  situations  which  involve  multiple  social  agency 
and  psychiatric  contacts  for  the  adults  or  children. 

C.  Post- judgment  cases  involving  long-standing,  bitter 
conflict  between  the  parties  and  a  history  of  repeated 
court  appearances. 

D.  Cases  in  which  one  or  more  of  the  adults  has  experienced 
serious  psychological  problems  or  has  demonstrated 
erratic,  violent  or  severly  anti-social  modes  of  behavior. 
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Still  other  couples  may  need  more  conventional  divorce  therapy  to 
resolve  lingering  problems  about  the  decision  to  divorce  before  they 
can  begin  to  effectively  mediate. 

If  these  patterns  persist,  we  may  safely  conclude  that  mediation 
is  beneficial  whether  or  not  it  results  in  a  written  agreement.  Although 
not  effective  for  everyone,  the  process  is  cheaper,  it  helps  couples 
communicate,  it  inspires  them  to  stipulate  and  it  encourages  them  to 
opt  for  more  co-parenting  than  is  the  case  among  couples  who  process 
their  disputes  exclusively  in  the  court  system. 


What  Judges  Can  Do 


Judges  are  critical  to  the  future  of  divorce  mediation.   They  can 
initiate  mediation  programs  within  their  jurisdictions  and  press  for 
statutory  change  making  mediation  services  available  on  a  state  wide 
basis.   Although  mediation  programs  amy  be  funded  in  a  variety  of  ways, 
one  popular  route  is  to  raise  filing  fees  for  marriage  licenses,  divorce 
petitions  and  modifications  and  earmark  these  monies  to  pay  for  mediation 
services.   If  confidentiality  is  desired  (and  many  programs  are  based 
on  the  belief  that  confidentiality  is  necessary  for  successful  mediation 
outcomes) ,  judges  can  develop  methods  for  insuring  the  privacy  of  media- 
tion proceedings  including  quashing  motions  to  subpeona  mediators  and  or 
information  generated  in  the  mediation  process.   Judges  can  help  media- 
tion programs  gain  public  acceptance  by  urging  couples  to  try  and  in- 
structing attorneys  to  encourage  their  disputing  clients  to  attempt 
mediation.   Finally,  judges  can  help  by  approving  and  incorporating 
mediation  agreements,  including  joint  custody  agreements,  into  court 
orders  and  other  actions  relevant  to  the  processing  and  conclusion  of  a 
particular  dispute. 


MEDIATION  AGREEMENT  BETWEEN  RANDY  AND  SUSAN 

Randy  and  Susan  hereby  make  the  following  agreement  concerning 
custody  and  financial  support  of  their  daughter,  Tracy. 

1.  The  parties  shall  have  joint  legal  custody  of  Tracy.   Such 
joint  legal  custody  shall  include  shared  responsibility  for  all 
major  decisions  concerning  the  education,  medical  care,  dental 
care,  spiritual  care  and  up-bringing,  and  all  other  matters 
concerning  the  general  welfare  of  the  child.   The  parties  shall 
confer  with  each  other  on  a  regular  basis  in  order  to  make  every 
effort  to  establish  a  harmonious  policy  respecting  the  decisions 
concerning  Tracy. 

2.  Although  the  parties  shall  have  joint  legal  custody  of  Tracy, 
Susan  is  hereby  designated  the  primary  residential  custodian  of 
the  child.   It  is,  however,  the  intention  of  the  parties  that 
there  shall  be  a  more  equal  sharing  of  the  physical  custody  of 
Tracy  at  such  time  as  she  reaches  school  age.  At  that  time,  at 
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the  request  of  either  party,  a  child  psychologist  or  other 
competent  mental  health  professional  shall  be  consulted  to 
assist  the  parties  in  reaching  agreement  on  custodial  arrange- 
ments which  will  best  meet  Tracy's  needs. 

3.   For  so  long  as  Susan  is  the  primary  residential  custodian  of 
Tracy,  the  parties  shall  alternate  physical  custody  on  the  follow- 
ing four  week  cycle: 


5  p.m.  Friday  to  5  p.m.  the  following  Friday. 
5  p.m.  Friday  to  5  p.m.  the  following  Friday. 


(Randy) 
(Susan) 

(Randy)  -  5  p.m.  Friday  to  5  p.m.  the  following  Sunday. 

(Susan)  -  5  p.m.  Sunday  to  5  p.m.  the  following  Friday. 

(Susan)  -  5  p.m.  Friday  to  5  p.m.  the  following  Friday. 

(Randy)  -  5  p.m.  Friday  to  5  p.m.  the  following  Friday. 

REPEAT  CYCLE 

4.  Physical  custody  of  Tracy  shall  be  alternated  on  major  holidays 
as  follows : 

In  1980  and  in  even  numbered  years  thereafter,  Randy  shall 
have  Tracy  on  New  Year's  Day,  Easter,  Labor  Day  and  Christmas. 
Susan  shall  have  Tracy  on  Valentine's  Day,  July  4th,  Halloween 
and  Thanksgiving.   In  odd  numbered  years  the  above  schedule 
shall  be  reversed  between  the  parties.   Susan  shall  be  entitled 
to  have  Tracy  on  Mother's  Day  each  year  and  Randy  shall  be 
entitled  to  have  Tracy  on  Father's  Day  each  year.   In  the  event 
Susan  is  entitled  to  have  Tracy  on  a  holiday  in  accordance  with 
the  above  schedule  which  falls  on  a  day  or  weekend  when  Randy 
would  otherwise  be  entitled  to  custody,  the  above  holiday 
schedule  shall  control  and  Randy  shall  be  entitled  to  have 
custody  of  Tracy  for  one  day  of  the  next  weekday  or  weekend 
(depending  on  whether  the  day  Randy  missed  as  a  result  of  the 
holiday  fell  on  a  weekday  or  weekend)  which  would  otherwise  be 
Susan's  time  to  have  Tracy. 

5.  Each  party  shall  give  the  other  party  at  least  one  month's  advance 
notice  of  any  planned  vacation  trips  away  from  the  Denver  metropoli- 
tan area.   In  the  event  that  Susan  takes  a  vacation  trip  with  Tracy 
away  from  the  Denver  metropolitan  area  during  a  time  where  Randy 
otherwise  would  be  entitled  to  have  physical  custody  of  Tracy  as 
provided  above,  Randy ' s  physical  custody  of  Tracy  shall  be  postponed 
for  one  week.   If  Randy  desires  to  take  a  vacation  trip  away  from  the 
Denver  metropolitan  area  he  shall  be  entitled  to  take  Tracy  on  such  a 
trip  each  year  for  not  more  than  two  consecutive  weeks.   In  such  event, 
the  above  schedule  for  alternating  physical  custody  of  Tracy  shall 

be  adjusted  accordingly. 
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6.  Neither  party  shall  remove  Tracy  from  the  State  of  Colorado 
for  more  than  a  two  week  vacation  period  each  year,  unless  other- 
wise agreed  between  the  parties  or  ordered  by  the  court.   In 
addition,  neither  party  shall  move  the  residence  of  Tracy  outside 
of  a  60  mile  radius  of  Denver,  without  the  express  written 
permission  of  the  other  party  or  an  order  of  the  court. 

7.  With  respect  to  all  changes  in  physical  custody  of  Tracy  as 
provided  above,  Randy  shall  be  responsible  for  picking  up  Tracy 
from  Susan's  residence  at  the  beginning  of  the  period  of  change 
of  physical  custody  and  Susan  shall  be  responsible  for  picking 
Tracy  up  from  Randy's  residence  at  the  end  of  each  period  of 
physical  custody  with  Randy.   Each  party  shall  give  the  other 
party  a  minimum  of  forty-eight  hours  notice  if  he  or  she  will  not 
be  picking  up  Tracy  as  provided  by  this  agreement  or  any  modifica- 
tion of  this  agreement  the  parties  may  from  time  to  time  make. 

In  the  event  a  party  fails  to  give  such  forty-eight  hours  notice 
and  the  other  party  has  made  plans  on  the  assumption  that  the 
other  party  will  have  physical  custody  of  Tracy,  the  party 
failing  to  give  such  forty-eight  hours  notice  shall  be  responsi- 
ble for  obtaining  and  paying  for  babysitting  for  Tracy  for  the 
period  in  question. 

8.  The  above  provisions  concerning  custody  of  Tracy  may  be  mod- 
ified from  time  to  time  as  Susan  and  Randy  may  agree.   However, 
no  such  modification  shall  be  construed  to  be  a  permanent  modifi- 
cation of  this  agreement  unless  expressly  agreed  in  writing. 

9.  In  the  event  Tracy  becomes  seriously  injured  or  seriously  ill 
the  party  having  physical  custody  of  her  at  the  time  shall  forth- 
with notify  the  other  party,  by  telephone  or  telegram.  As  used 
herein,  the  term  "seriously  injured"  or  "seriously  ill"  is  defined 
to  mean  confinement  to  a  hospital  for  any  period  of  time  or  con- 
finement to  bed,  other  than  in  a  hospital,  for  more  than  three 
consecutive  days . 

10.  For  so  long  as  the  above  arrangement  continues  with  Susan 
being  the  primary  residential  custodian  of  Tracy,  Randy  shall  pay 
to  Susan  as  and  for  child  support  the  sum  of  $60.00  every  other 
Friday,  through  the  Registry  of  the  Court.   Said  child  support 
shall  not  be  reduced  or  suspended  during  any  period  when  Randy  has 
physical  custody  of  Tracy.  Randy  shall  be  entitled  to  claim 
Tracy  as  a  dependency  exemption  for  income  tax  purposes  and  Susan 
agrees  that  she  will  not  also  attempt  to  claim  the  exemption  for 
Tracy. 

11.  Randy  shall  continue  to  carry  medical  insurance  for  the  bene- 
fit of  Tracy  for  as  long  as  it  is  available  through  his  employ- 
ment.  In  the  event  such  medical  insurance  becomes  no  longer  avail- 
able through  his  employment,  the  cost  of  maintaining  medical 
insurance  for  Tracy  shall  be  shared  equally  by  Susan  and  Randy. 

Any  medical,  dental  (including  orthodontia),  optical  and  prescription 
drug  expenses  which  are  not  covered  by  any  insurance  available  for 
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Tracy's  benefit  shall  be  shared  equally  by  the  parties.   Except 
in  case  of  emergency,  neither  party  shall  incur  any  expense 
which  may  not  be  covered  by  insurance,  without  first  consulting 
with  and  seeking  the  approval  of  the  other  party.   Such  approval 
shall  not  be  unreasonably  withheld. 

12.  This  agreement  shall  be  reevaluated,  and  if  deemed  necessary 
by  either  party,  renegotiated,  upon  the  happening  of  any  one  of 
the  following  events:   (1)   The  remarriage  of  either  party;   (2) 
If  either  person  begins  residing  with  an  unrelated  member  of  the 
opposite  sex;  (3)  If  either  party  moves  from  their  present 
residence;  (4)  The  physical  or  mental  disability  of  either  party; 
(5)  Any  change  in  the  circumstances  of  either  party  which  could 
significantly  affect  the  welfare  of  Tracy. 

13.  If  the  parties  at  any  time  disagree  concerning  any  decision 
affecting  Tracy,  disagree  in  their  interpretation  of  this  agreement, 
or  seek  modification  of  this  agreement,  such  dispute  shall  be  first 
submitted  to  mediation  for  resolution.   If  the  mediation  is  not 
successful,  all  unresolved  disputes  shall  be  submitted  to  binding 
arbitration  by  one  arbitrator  to  be  agreed  upon  between  the 
parties.   In  the  evert  the  parties  are  unable  to  agreee  on  an 
arbitrator,  the  arbitrator  shall  be  appointed,  at  the  request  of 
either  party,  by  the  chief  domestic  relations  judge  of  the  Denver 
District  Court.   Such  arbitrator  shall  be  an  attorney  with  substan- 
tial experience  in  family  law  matters.  Any  costs  or  expenses  for 
mediation  or  arbitration  (not  including  attorney's  fees  for  the 
attorneys  for  the  parties)  shall  be  shared  equally  by  the  parties. 


Dated  as  of  the  day  of  January,  1980 
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RECOMMENDATIONS:  CHILD  CUSTODY 


CHILD   CUSTODY 

-mmamammmmmmmmm 


Overview 

In  looking  at  child  custody  procedures  in  the  Massachu- 
setts Probate  and  Family  Court,  our  chief  objectives  were  to 
identify  those  factors  contributing  to  a  negative  adversarial 
climate  in  court  procedures  and  to  promote  maximum  possible 
continuity  and  stability  for  children  in  their  relationships 
with  both  parents.   Specifically,  we  tried  to  develop  and 
recommend  procedures  which  would: 

increase  opportunities  that  might  lead  to  reconcilia- 
tion or,  if  reconciliation  were  not  possible,  at  least 
increase  the  chances  of  a  healthy  marriage  dissolution 
without  irreparable  damage  to  parent-child  relationships 

►provide  non-adversarial  options  for  parents  to  resolve 
custody  disputes. 

►avoid  prejudicing  ultimate  court  determinations  in 
custody  disputes  and  promote  the  affirmative  involve- 
ment of  both  parents  as  equal  partners  until  a  hear- 
ing on  the  merits  focuses  on  the  needs  of  the  children. 

In  striving  for  a  comprehensive  approach  to  the  issues 
involved,  we  looked  at  child  custody  from  three  points  of 
view. 


Historical  Perspective 


First  of  all,  we  felt  it  important  to  place  the  complex 
area  of  child  custody  in  historical  perspective. 

Before  the  nineteenth  century,  if  and  when  custody  arose 
as  an  issue  -  an  occurrence  as  relatively  uncommon  as  divorce 
itself  -  the  response  was  not  debated:   children  belong  to 
their  father.   During  the  nineteenth  century  and  the  early 
years  of  the  twentieth,  customs  gradually  began  to  change. 
The  1920 's  can  be  pinpointed  as  the  moment  when  history's 
long  alliance  with  the  rights  of  the  father  ended.   From  the 
1920 's  on,  mothers  were  virtually  assured  of  the  custody  of 
their  children.   (Even  though  the  mother's  paramount  claims 
are  not  now,  nor  were  they  at  any  time,  based  on  law.)   Today 
mothers  receive  custody  in  approximately  90  percent  of  all 
contested  cases. 

Clearly,  as  our  society  has  changed,  so  has  the  response 
of  the  judiciary  in  resolving  child  custody  disputes.   Neither 
law,  cultural  tradition,  nor  social  science  offers  judges  any 
absolute  verities  when  it  comes  to  making  custody  decisions. 
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Legal  Perspective 


The  legal  provisions  of  Massachusetts  law  governing 
adjudication  in  child  custody  matters  were  enacted  in  1855 
and  last  amended  in  1902.   (Massachusetts  General  Laws, 
Chapter  208,  s31) . 

The  guidelines  provide  that  "the  happiness  and  welfare 
of  the  children  shall  determine  their  custody  or  possession." 
This  has  commonly  been  referred  to  as  the  "best  interests" 
standard. 

With  the  increase  in  the  number  of  broken  marriages, 
there  are  increasing  numbers  of  legal  contests  over  the 
custody  of  the  children  of  divorce.   The  changing  social 
climate  is  also  producing  contests  for  children  conceived 
out-of-wedlock  as  mothers  are  more  inclined  to  rear  children 
alone. 

Strictly  from  the  point  of  view  of  the  law,  the  Subcom- 
mittee considered  at  length  the  argument  that  the  generalized 
nature  of  the  Massachusetts  statute  governing  custody  may  be 
vulnerable  to  constitutional  challenge  because  of  its  vague- 
ness .   The  Fourteenth  Amendment  requires  that  statutory 
language  be  sufficiently  specific  that  persons  of  ordinary 
intelligence  must  not  have  to  guess  at  its  meaning.   A  statute 
is  constitutionally  inadequate  where  it  contains  no  language 
conveying  a  warning  as  to  prohibited  conduct  and  no  standard 
by  which  the  parents  would  regulate  their  conduct. 

Our  present  custody  statute  gives  no  inkling  to  the 
parties  of  the  standards  to  be  applied  by  the  court.   The 
statute  precludes  understanding  of  the  types  of  conduct  or 
circumstances  the  court  will  inquire  about  and  prevents  the 
parties,  therefore,  from  modifying  their  conduct  in  such  a 
way  as  to  be  deemed  worthy  of  an  award  of  custody. 

Additionally,  parties  to  a  custody  contest  cannot 
address  the  determinative  factors  used  by  the  court  as  the 
basis  for  its  decision.   They  have  no  way  to  know  where 
judicial  precedent  and  uniformity  of  procedure  leave  off  and 
judicial  bias,  however  unconscious,  begins. 

Fourteen  other  states,  most  recently  Michigan,  Wisconsin, 
Arizona  and  Alaska,  have  developed  more  specific  adjudicatory 
standards  than  Massachusetts. 

In  summary,  one  possible  effect  of  Massachusetts  law  is  that 
the  vague  nature  of  the  statute  can  provide  open-ended  license 
to  present  evidence  exacerbating  conflict  and  bitterness  between 
parents,  causing  psychological  harm  to  children.   On  the 
other  hand,  limiting  judicial  discretion  by  specifying 
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guidelines  for  the  award  of  custody  raises  serious  practical 
issues  for  the  court.   Even  more  important,  there  is  pres- 
ently no  consensus  among  parents,  lawyers,  judges,  social 
scientists  and  psychiatrists  as  to  what  the  basic  guidelines 
for  custody  should  be.   The  Commission  was  influenced  by 
both  sides  of  the  legal  argument  in  making  final  recommen- 
dations . 


Child  Welfare  Perspective 


Minor  children  are  involved  in  seventy-five  percent  of 
all  divorces. 

Although  divorce  is  now  almost  universally  accepted  - 
either  as  a  necessary  evil,  or  as  a  life  saving,  life 
enhancing  step  for  families  in  great  crisis  -  considerable 
evidence  indicates  that  children  experience  special  problems 
during  and  after  divorce  proceedings.   Indeed,  based  on 
material  presented  by  court  personnel,  social  workers, 
educators,  and  psychiatrists,  the  Subcommittee  reached  the 
conclusion  that  the  divorce  process  almost  guarantees 
children  will  -  at  least  temporarily  -  experience  feelings 
of  loss,  abandonment  and  pain.   While  it  is  crucial  not  to 
oversimplify  by  concluding  that  all  children  of  divorce 
inevitably  suffer  permanent  psychological  damage,  it  seems 
to  us  impossible  to  ignore  evidence  indicating  that  such 
children  are  more  likely  to  manifest  behavior  problems, 
experience  emotional  instability  and/or  g°  through  a  drop 
in  school  achievement.   (Most  recently  see  Wallerstein  and 
Kelly  Surviving  the  Breakup  of  the  Family,  1980.) 

Certainly  it  is  beyond  the  power  of  the  court  to  elimi- 
nate the  trauma  of  divorce  for  children,  but  we  were  deter- 
mined to  take  a  sharp  look  at  Massachusetts  custody  proce- 
dures to  be  sure  that  they  did  not  inadvertantly  make  things 
worse.   We  formulated  our  recommendations  with  the  basic 
premise  that  those  children  will  fare  best  who  have  been 
adequately  educated  as  to  what  is  happening  to  them  and  who 
are  able  to  maintain  to  the  greatest  extent  possible  loving 
relationships  with  both  parents. 

Considerations  derived  from  all  three  points  of  view 
shaped  the  recommendations  which  follow. 


Recommendations 


*  Upon  filing  a  complaint  for  divorce,  separate  support  or 
custody  of  children  (between  married  persons) ,  and  untiT 
a  hearing  on  the  merits,  absent  emergency  conditions,  we 
recommend  that  the  court  proceed  based  on  a  rebuttable- 
presumption  that  parents  shall  have  shared  legal  custody 
of  any  minor  child  of  the  marriage. 


65 


The  period  of  earliest  court  intervention  - 
the  ex  parte  hearing  stage  of  the  divorce  process  - 
is  the  most  critical  time  for  the  whole  family.   Pre- 
sently, the  temporary  order  represents  the  initial 
legal  battleground,  setting  the  climate  for  all  pro- 
ceedings to  follow.   We  believe  that  the  focus  of  effort 
at  this  point  should  be  on  maximum  possible  stabilization, 
with  as  much  parental  mutuality  and  share  involvement 
as  circumstances  will  allow. 

For  these  purposes,  "shared  legal  custody"  is 
defined  as  a  mututal  responsibility  and  involvement  in 
decisions  regarding  the  child's  welfare  in  matters  of 
education,  medical  care  and  moral  development.   Arrange- 
ments regarding  the  temporary  physical  custody  and 
daily  care  of  the  children  of  the  parties  shall,  until 
the  hearing  on  the  merits,  be  resolved  by  negotiation 
between  the  parties ,  such  negotiation  to  be  facilitated 
by  mediation  with  the  lawyers,  court  staff,  private 
facilities,  other  state  agencies,  or  a  combination 
thereof.   "Shared  legal  custody"  does  not  preclude  one 
parent  retaining  primary  physical  custody. 


Proposed  Action  Toward  Implementation 


Toward  implementation  of  the  above  recommendation,  we 
propose  filing  legislation  amending  General  Laws  Chapter  208, 
Section  31,  authorizing  and  encouraging  shared  legal  custody 
during  the  pendency  of  divorce  litigation.   A  draft  of  such 
legislation  is  attachment  A  to  this  section. 

In  proposing  an  amendment  to  existing  legislation,  our 
intent  is  to  encourage  divorcing  parents  to  focus  on  their 
children's  needs  and  how  to  fulfill  them  from  the  beginning 
of  the  court  process.   We  believe  that  a  statutory  amendment 
which  includes  a  presumption  in  favor  of  shared  legal  custody, 
along  with  the  inclusion  of  parental  planning  in  judicial 
orders  will  greatly  improve  the  climate  of  the  divorce  process 
by  lowering  its  temperature  and  alleviating  much  of  the 
"win- lose"  struggle  over  children. 


^Professor  Katz  dissents  from  this  recommendation.   He  believes 
that  shared  legal  custody,  if  desired  and  agreed  by  both  parties, 
should  be  honored  by  the  courts.   He  does  not  think  that  shared 
legal  custody  should  be  imposed  on  a  couple  who  has  contested 
the  custodial  issue.   Further,  he  believes  that  no  presumption 
should  be  available  in  child  custody  matters  but  that  each 
spouse  should  have  an  equal  opportunity  to  press  his  or  her 
claim  for  custody  in  court. 
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II.    We  recommend  that  the  ex  parte  process  be  further 
modified  by  a  rule  change ^ requiring  that  a  minimum 
of  seven  days  notice  be  given,  except  in  emergency 
situations,  for  any  ex  parte  motionT 

The  present  three-day  rule  (Rule  6  in  the 
Domestic  Relations  Rules  of  Procedure)  encourges  a 
sense  of  feverish  activity  and  lack  of  time  for 
preparation  of  what  may  be  major  financial  and 
social  reordering  of  the  family. 


■■■■■■■■■■■■■■■pi 


Proposed  Action  Toward  Implementation 


We  propose  submitting  to  the  Chief  Judge  of  the 
Probate  and  Family  Court  the  following  change  for  consider- 
ation and  adoption: 


D.R.P.  Rule  6  Amendment 


D.R.P.  Rule  6  (c)  is  hereby  amended  by  deleting 
the  present  Rule  6  (c)  and  adopting  in  its  stead 
the  following: 

Except  for  reasons  of  emergency,  supported  by 
affidavit  and  approved  by  the  court,  no  motion 
shall  be  heard  in  any  domestic  relations  proceeding 
except  where  notice  has  been  given  in  accordance 
with  Mass.  R.  Civ.  Procedure  Rule  6. 


III.**  We  recommend  that  Massachusetts  join  with  the  over- 
whelming majority  of  states  in  enacting  a  workable 
child  custody  jurisdiction  law  aimed  at  reducing 
problems  of  interstate  child  custody  litigation. 


Proposed  Action  Toward  Implementation 


In  response  to  a  specific  charge,  the  Commission  consid- 
ered in  detail  the  question  of  whether  Massachusetts  should 
adopt  the  Uniform  Child  Custody  Jurisdiction  Act  now  in  effect 
in  45  other  states.   We  were  unanimous  in  concluding  that  the 
growing  number  of  "child  snatchings"  and  other,  less  dramatic 
but  equally  complex  problems  of  interstate  child  custody 
required  action.   However,  we  were  divided  as  to  whether  the 
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Uniform  Child  Custody  Jurisdiction  Act  as  presently  written 
was  an  effective  approach.**  We,  therefore,  suggest  imple- 
mentation of  the  above  recommendation  by  passage  of  a  care" 
fully  modified  version  of  the  model  Uniform  Child  Custody 
Jurisdiction  statute.   Specifically,  we  endorse  in  prin« 
ciple  the  modifications  embodied  in  Senate  Bill  1771,  now 
before  the  General  Court.   We  urge  enactment  of  this  or 
some  similar  legislation  in  the  current  session. 


IV.   We  recommend  developing  and  adopting  a  standard 

procedure  for  handling  child  custody  cases  in  all 
jurisdictions  of  the  Massachusetts  Probate  and 
Family  Court. 

The  goals  should  be: 

ito  reduce  costs  and  increase  court  efficiency  by 
discouraging  unnecessary  litigation  over  issues  of 
custody  and  visitation;  and 

to  promote  the  use  of  in-court  mediation  (where 
available)  and/or  the  use  of  community-based  media- 
tion services  toward  the  more  active  involvement 
of  divorcing  parents  in  child  custody  settlements. 


Proposed  Action  Toward  Implementation 


Clearly,  implementing  any  new  procedure  in  the  complex 
court  system  will  require  study  and  input  from  all  affected 
parties.   However,  we  feel  that  the  development  of  some 
standard  policy  in  this  area  is  a  high  priority.   We  recommend 


r*Professor  Katz  dissents  from  this  recommendation.   He  believes 
that  Senate  Bill  1771  while  meritorious  in  certain  respects 
still  does  not  adequately  address  the  problems  of  child  abduc- 
tion.  In  particular,  Sections  3  and  12  of  S.  1771  seem  to 
complicate  rather  than  clarify  the  rules  relating  to  inter- 
state custody  jurisdiction.   While  the  Uniform  Child  Custody 
Jurisdiction  Act  is  not  a  perfect  solution  to  the  problem  of 
child  kidnapping,  experience  has  shown  that  when  it  has  been 
applied  according  to  the  drafters'  intent,  it  has  minimized 
conflicts.   Massachusetts  is  one  of  four  jurisdictions 
(Mississippi,  Texas,  and  the  District  of  Columbia  are  the 
other  three)  that  has  not  enacted  the  U. C.C.J. A.   Professor  Katz 
feels  that  this  fact  alone  should  give  us  pause. 
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that  the  Chief  Judge  of  the  Probate  and  Family  Court 
move  as  quickly  as  possible  in  the  directions  indicated 
above.   We  respectfully  submit  our  own  draft  of  a 
revised  custody  procedure  as  a  starting  point.   Attached      ( 
are  three  draft  documents  -  an  outline  of  a  Proposed 
Standard  Procedure  for  Handling  Child  Custody  Cases;  an 
Introduction  for  Parents  that  would  be  shared  with  all 
litigants  as  part  of  the  standard  procedure;  and  a  draft 
of  Custody  Planning  Worksheets  for  use  by  parents ,  Family 
Service  Officers,  etc.  as  a  guideline  for  devising  custody 
plans.   See  Attachments  B,  C  and  D  at  the  end  of  this 
section. 
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70  Child  Custody  -  Attachment  A 

DRAFT 

An  Act  Relative  to  Custody  of  Children 


Be  it  enacted  by  the  Senate  and  the  House  of 
Representatives  in  General  Court  assembled  and  by 
the  authority  of  the  same  as  follows: 

The  General  Laws  are  hereby  amended  by  substi- 
tuting the  following  for  Massachusetts  General  Law 
Chapter  208,  s  31  as  presently  enacted: 

(a)  In  order  to  maintain  and  to  facilitate  the 
mutual  access  of  parents  and  their  children,  together 
with  parental  access  to  information  concerning  their 
children,  pending  resolution  on  the  merits  of  a 
controversy  between  the  parents  there  shall  be  a 
rebuttable  presumption  that  shared  legal  custody 
(co-custody)  is  in  the  best  interests  of  a  minor 
child  during  the  pendency  of  the  controversy. 

(b)  In  the  event  that  the  parents  shall  agree  upon 
the  terms  to  be  incorporated  in  any  order  or  judgment 
concerning  shared  legal  custody,  or  any  other  custo- 
dial arrangement,  then  the  court  may  incorporate 
such  terms  in  its  order  or  judgment. 

(c)  In  the  event  that  the  parents  shall  not  have 
agreed  upon  any  custodial  arrangement  to  be  incor- 
porated in  any  order  of  judgment  of  the  court,  then 
absent  emergency  conditions  after  due  notice,  and 
such  hearing  as  it  shall  require,  the  court  shall 
make  such  award  of  custody  as  it  deems  to  be  in  the 
best  interests  of  the  child. 

(d)  Upon  the  petition  of  one  or  both  parents,  or 
upon  the  court's  own  motion,  the  court  may  modify  or 
terminate  any  order  or  judgment  concerning  custody 
over  which  it  has  valid  jurisdiction. 

(e)  Unless  otherwise  specified  in  any  order  or 
judgment  of  the  court,  no  parent,  regardless  of 
custodial  status,  shall  be  denied  full  access  to 

the  records  and  information  available  concerning  the 
child,  including  but  not  limited  to  academic,  medical, 
dental,  hospital,  and  other  health  records  and  infor- 
mation. 


?2  Child  Custody  -  Attachment  B 


Proposed  Standard  Procedure 
for  Handling  of  Custody  Cases 


In  an  effort  to  facilitate  the  handling  of  all  custody  cases  that 
occur  as  a  result  of  an  impending  divorce  or  separation,  the  following 
proposed  procedure  is  offered  to  assist  the  Court  in  making  the  best 
possible  order  for  the  children  and  the  parties,  and  to  encourage  the 
parties  to  mediate  and  work  out  their  own  custody  arrangements. 

1.  The  filing  for  divorce  and  resulting  service  on  the 
divorce  would  remain  as  is  currently. 

2.  In  order  for  any  litigant  to  file  for  custody,  that 
litigant  must  do  the  following: 

A.  Must  read  the  Introduction  for  Parents 

B.  Must  prepare  and  file  a  written  custody  plan,  using  the 
Custody  Planning  Worksheet  as  a  guide.   (The  Worksheet 
need  not  be  followed  religiously,  though  all  seven 
categories  of  issues  must  be  addressed  in  the  final 
written  plan.) 

C.  Must  give  the  other  litigant  seven  days  notice,  and  with 
the  motion,  must  supply  a  copy  of  the  Worksheet  to  the 
other  litigant. 

3.  For  uncontested  custody  cases,  the  litigants  may  file  a 
joint  worksheet  with  the  custody  plan  outlined,  and  both  litigants 
would  sign  the  worksheet.   Said  worksheet  shall  be  presented  to  the 
Court,  and  entered  as  a  temporary  order  subject  to  the  approval 

of  the  Court. 

4.  For  contested  motions,  the  responding  litigant  must  file  a 
complete  worksheet  with  a  custody  plan  detailed  theron  on  or 
before  the  date  of  the  ex  parte  hearing.   This  worksheet  should 
be  filed  with  the  Court,  with  a  copy  to  the  moving  party.  As  soon 
as  all  proper  motions  are  filed,  the  educational  packets  read  by 
both  parties  and  the  worksheets  are  completed  with  copies  to  each 
other,  the  parties  can  request  involvement  by  the  Family  Service 
Office. 

The  parties  and/or  attorneys  may  make  an  appointment  with 
the  Family  Service  Office  prior  to  the  ex  parte  hearing  date. 
At  that  time  the  attorneys  and  parties  should  be  present,  and  the 
Family  Service  Officer  will  attempt  to  assist  the  parties  in 
resolving  their  differences  regarding  their  children.   In  the 
event  that  an  agreement  cannot  be  reached,  the  Family  Service 
Officer  will  be  available  to  the  parties  and  the  Court  on  the 
date  of  the  ex  parte  hearing.   If  an  agreement  still  has  not 
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materialized,  the  Family  Service  Officer  shall  file  a  report 
or  recommendation  with  the  Court,  stating  the  areas  of  agree- 
ment, the  areas  of  conflict,  and  possibly  a  suggested  resolu- 
tion. 

If  an  appointment  has  not  been  made  prior  to  the  ex  parte 
hearing  date,  the  attorneys  and/or  parties  may  still  make  an 
appointment  with  the  Family  Service  Office  on  the  date  that 
the  hearing  shall  be  held.  At  that  time,  the  case  shall  receive 
priority  attention,  and  be  handled  in  the  same  manner  as  above. 

If  the  parties  and/or  the  attorneys  have  not  made  an  appoint- 
ment with  the  Family  Service  Office  at  all,  the  case  may  be 
referred  to  the  Family  Service  Office  by  the  presiding  Justice 
on  the  date  of  the  ex  parte  hearing.  Mediation  of  these  cases 
will  be  attempted  on  that  date.  However,  if  time  does  not 
permit,  these  cases  will  be  rescheduled  for  an  appointment  at 
the  earliest  date. 

5.  If  after  all  attempts  at  mediation  have  not  born  an  agreement, 
the  case  shall  be  heard  at  the  ex  parte  hearing.   At  that  hearing, 
the  Judge  may  make  an  order  or  the  case  may  be  assigned  to  the 
Family  Service  Office  or  outside  agency  or  person  for  purposes  of 
further  study.   Upon  that  study  being  completed,  the  case  shall 

be  re-marked  for  hearing,  and  orders  entered  on  that  date. 

6.  Upon  an  order  being  made  by  the  Court,  said  order  shall  remain 
in  effect  unless  the  parties  agree  otherwise,  or  there  is  an 
emergency  or  significant  change  in  circumstances  regarding  the 
children.   Barring  any  such  changes  as  noted  above,  the  temporary 
order  shall  remain  in  effect  until  the  final  hearing  on  the  divorce, 
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Child  Custody  -  Attachment  C 


The  Meaning  of  Shared  Legal  Custody: 
Introduction  for  Parents 


From  the  time  of  a  child's  birth  until  he  or  she  reaches  the  age  of 
majority  (presently  eighteen  years  in  the  Commonwealth  of  Massachusetts) , 
unless  a  court  terminates  or  modifies  the  rights  and  responsibilities  of 
one  or  both  of  the  parents,  their  rights  and  responsibilities  are  consid- 
ered co-equal.   This  means  that,  as  far  as  the  state  is  concerned,  absent 
abandonment  or  other  abuse  or  neglect,  the  child's  upbringing  is  left  to 
his  or  her  parents,  subject  to  applicable  law.   It  is  they  who  decide 
where  the  child  will  live,  what  school  (s)  he  or  she  will  attend,  what 
religious  affiliation  he  or  she  will  have,  what  after-school  activities 
will  be  pursued,  how  the  child's  medical  and  dental  needs  will  be  attended 
to,  and  all  other  matters  related  to  the  upbringing  of  the  child.   Because 
this  is  so  well  accepted,  we  don't,  in  everyday  life,  use  such  legal  terms 
as  "custody"  to  describe  the  relationship  between  parents  and  their  children 
in  a  "going"  family,  but  we  might  use  such  terms  as  "shared  biological 
custody"  or  "joint  natural  custody"  to  describe  what  it  is  that  each  parent 
has,  according  to  law. 

During  the  course  of  their  marital  relationship,  most  parents  find 
ways  to  share  the  responsibilities  for  raising  their  children.  As  the 
children  grow  and  develop,  each  parent's  involvement  with  the  child  develops, 
too,  and  it  is  common  for  changes  to  take  place  in  the  relationship  and 
involvement  of  each  parent  with  each  child.   These  changes  may  be  based  upon 
the  fact  that  some  parents  feel  they  can  offer  more  of  themselves  to  rela- 
tively young  children,  while  other  parents  experience  a  greater  sense  of 
involvement  and  interest  as  their  children  get  older.   Other  reasons  for 
change  include  new  job  or  educational  pursuits  parents  may  enter  into 
which  leave  them  less  time  to  provide  child  care  and  which  may  cause  them 
to  rely,  to  a  greater  extent  than  before,  on  their  spouses  to  provide  it. 
There  are  many  other  reasons  for  changes  and  adjustments  in  parental 
responsibilities  within  family  units,  but  the  unit  usually  maintains  its 
existence  as  long  as  the  people  within  it  can  respond  to  and  meet  each 
other's  needs  in  a  flexible  manner. 

When  the  members  of  a  family  unit  come  to  court,  they  are  usually 
doing  so  because  one  or  more  of  the  adult  members  of  the  unit  no  longer 
desires  or  feels  able  to  meet  the  needs  of  one  or  more  of  the  other 
members,  or  because  he  or  she  believes  his  or  her  own  needs  are  not  being 
met.   In  some  cases,  the  desire  to  live  separately  is  so  powerful  that  it 
includes  the  desire  or  need  to  separate  from  the  children.   This  may 
result  in  physical  and/or  economic  desertion  of  the  children;  foster  care 
placement;  establishment  of  a  guardianship  arrangement;  or  the  permanent 
surrender  of  parenthood  through  adoption  or  other  parental  termination 
proceedings. 

But  most  husbands  and  wives  who  wish  to  separate  or  divorce  their 
spouses  do  not  wish  to  "divorce"  their  children  by  being  separated  from 
the  rights,   responsibilities,  and  enjoyments  they  have  come  to  know  as 
parents. 
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Until  very  recently,  the  law  did  not  offer  a  flexible  set  of 
alternatives  to  the  traditional  notion  that  one  parent  would  assume 
sole  custody  of  the  minor  children  while  a  divorce  or  separation  was 
in  progress  and  thereafter,  while  the  other  parent  would  assume  the 
status  of  a  non-custodial  parent  with  the  right  to  visit  with  the 
children  at  either  specified  or  unspecified  times.   Under  this  arrange- 
ment, the  parent  with  sole  custody  would  have  the  right  to  make  all 
decisions  concerning  the  daily  life  of  the  child  without  consulting 
with  the  other  parent.   Of  course,  the  custodial  parent  often  might 
consult  the  other  parent,  at  least  before  making  major  decisions 
involving,  for  example,  health  care,  schooling,  and  religious  training. 

For  some  families,  including  those  in  which  one  parent  is  frequently 
unavailable,  those  in  which  one  parent  wishes  to  do  (or  to  continue  to  do) 
most  of  the  day-to-day  parenting,  and,  in  some  cases,  those  families  in 
which  major  conflicts  over  who  will  and  how  to  parent  have  been  a  prime 
factor  in  the  dissolution  of  the  family  unit,  the  sole  custody  alternative 
may  remain  preferable. 

However,  for  those  who  wish  to  continue  to  share  most,  if  not  all, 
the  responsibilities  of  parenthood,  alternatives  to  sole  custody  now 
exist.   These  alternatives  may  be  referred  to  by  several  names.   Among 
them  are:  "joint"  custody;  "  shared"  custody;  and  "concurrent"  custody, 
which  is  often  abbreviated  to  "co-custody".   In  Massachusetts,  the  term 
"shared  legal  custody"  has  been  adopted  to  refer  to  all  custodial  arrange- 
ments other  than  sole  custody.   It  is  important  for  anyone  considering 
a  "shared  legal  custody"  alternative  to  understand  two  aspects  of  such 
arrangements: 

(1)   The  terms  "joint",  "shared",  and  "concurrent"  custody  are  relatively 
new  legal  concepts,  and  they  have  no  precise  legal  definitions.   Parents 
who  wish  to  make  use  of  this  alternative  must  agree  between  themselves  on 
a  set  of  understandings  and  undertakings  which,  taken  together,  create  a 
specific  meaning  which  the  term  "shared  legal  custody"  will  have  for 
their  family  unit.   Each  set  of  parents  must  consider  the  needs  and 
desires  of  each  member  of  the  family;  their  economic  and  other  life 
circumstances;  and  the  areas  of  interest,  concern,  and  experience  which 
each  parent  can  and  wishes  to  offer  each  child.   Then,  the  parents  must 
provide  the  Court  with  a  written  plan,  subject  to  the  review  of  the 
presiding  judge,  detailing  the  manner  in  which  they  intend  to  share  the 
rights  and  responsibilities  of  parenthood  pending  the  final  resolution, 
either  through  agreement  or  litigation,  of  their  divorce  or  separation. 
If  the  plan  is  intended  to  be  entered  into  on  a  trial  basis,  or  for  a 
period  of  time,  subject  to  review,  or  if  it  is  to  expire  or  require 
renegotiation  in  the  event  of  some  change  of  circumstance  (for  example, 
a  move  out  of  state  by  one  of  the  parents  or  the  cohabitation  of  either 
of  them  with  an  adult  companion),  the  plan  should  so  state. 
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The  Court  has  provided  a  set  of  worksheets  which  may  be  filled  out, 
signed  by  both  parents,  and  submitted  as  your  "shared  legal  custody" 
plan.   Or,  you  may  work  out  your  own  form  including  all  aspects  of  the 
plan  you  intend  to  follow,  and  submit  that  to  the  Court  instead. 

(2)   Unless  both  parents  agree  in  writing  submitted  to  the  Court  that 
one  will  have  sole  custody  and  the  other  will  have  specified  or  unspeci- 
fied rights  of  visitation  until  a  divorce  or  legal  separation  is  granted 
by  the  court,  the  Court  shall  presume  that  "shared  legal  custody"  is  in 
the  best  interests  of  the  minor  children,  in  accordance  with  amended 
Massachusetts  General  Laws,  Ch.  208  s31,  a  copy  of  which  is  attached. 

This  means  that  at  least  until  the  time  of  trial  of  your  complaint 
for  divorce  or  for  legal  separation,  you  are  obliged  to  attempt  to 
establish  a  "shared  legal  custody"  plan,  at  first  through  your  own 
efforts  and  those  of  your  attorneys.   If  these  efforts  prove  successful, 
the  plan  shall  be  entered  and  will  be  approved  by  the  Court,  subject  to 
any  necessary  review  prior  to  time  of  trial.   If  these  efforts  prove 
unsuccessful,  you  will  need  to  work  with  whatever  mediation  unit  the 
Court  may  order.   In  the  absence  of  any  such  order  or  if  mediation  has 
failed,  you  will  then  be  entitled  to  a  judicial  hearing.   The  Court  has 
the  discretion  to  determine  whether  such  a  hearing  will  be  evidentiary 
or  non- evidentiary.   The  mediator (s)  with  whom  you  have  worked  may  be 
called  upon  by  the  presiding  judge.   In  the  event  of  an  emergency,  for 
good  cause  shown,  the  Court  may  make  orders  relative  to  the  emergency 
situation,  but  such  orders  will  not,  in  most  cases,  circumvent  the 
above-mentioned  procedures. 
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Custody  Planning  Worksheets 


Instructions: 

These  worksheets  should  be  prepared  by  you.   If  you  wish  to  submit 
them  as  a  Temporary  Co-Custody  Plan,  then  a  completed  set  must  be 
signed  and  submitted  to  the  Court  by  you  as  well  as  by  the  child's 
other  parent.   If  both  parents  would  prefer  to  submit  a  different  type 
of  form,  you  are  free  to  do  so,  but  all  categories  mentioned  on  the 
worksheet  must  be  included,  if  applicable. 

One  set  of  completed,  signed  worksheets,  or  other  Temporary  Co- 
Custody  Plan,  must  be  submitted  for  each  minor  child  in  the  family. 

In  preparing  the  worksheets  or  other  Plan,  please  feel  free  to 
consult  with  your  spouse,  your  attorney,  and/or  any  member  of  the  Court 
Family  Service  Office  or  other  mediator  available  to  you.  Attach  any 
additional  pages  you  need  to  use. 

Assume  that  whatever  arrangements  you  agree  upon  in  each  category 
set  forth  below  will  remain  in  effect  until  (a)  both  parents  agree  in 
writing,  on  any  modifications  they  wish  to  effect  during  the  pre-trial 
period;  (b)  the  temporary  Plan  is  replaced  by  a  final  Plan  which  both 
parents  submit  to  the  judge  presiding  at  the  hearing  of  their  divorce 
or  separation  to  be  included  in  the  judgment  of  the  Court;  or  (c)  any 
or  all  portions  of  either  the  temporary  or  final  Plan  are  superceded 
by  an  order  or  judgment  of  the  Court. 

Category  1;   Time  Sharing 

With  whom  will  the  child  be  during  the  following  times: 

1)  each  school  week  of  a  month? 

2)  each  week-end,  including  three  day  weekends? 

3)  other  one-day  state  holidays? 

4)  the  child's  birthday? 

5)  each  parent's  birthday? 

6)  school-term  vacations  (e.g.,  Christmas  -  New  Years's; 

winter;  Easter)? 

7)  summer  vacation? 

8)  religious  holidays? 

Please  plan  the  above  for  at  least  the  twelve-month  period  beginning 
with  the  date  of  preparation  of  these  worksheets,  even  though  your  final 
Plan  or  court  order  or  judgment  may  shorten  the  period  within  which  this 
temporary  Plan  remains  effective.   It  is  a  good  idea  to  obtain  a  copy  of 
the  child's  current  school  calendar,  listing  all  school  vacations  and 
holidays,  and  to  have  it  available  while  planning  the  above. 
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Category  2;   Travel 


Will  the  child  be  free  to  travel,  during  weekends  or  vacations, 
with  the  parent  entitled  to  his  or  her  company  during  those  times: 

1)  outside  Massachusetts? 

2)  outside  the  United  States? 

3)  If  the  answer  to  (1)  or  (2)  is  "yes",  how  much 

notice  of  the  intention  to  travel  with  the  child 
must  be  provided? 

4)  Must  a  travel  schedule  including  forwarding  addresses 

and,  if  possible,  telephone  numbers  at  which  the 
child  may  be  reached  be  provided  in  advance  of 
departure?  How  far  in  advance? 

Category  3:   Day-to-Day  Responsibilities 

1)  Who  will  hire,  pay  transport,  and  otherwise  attend  to  any  baby- 
sitters, or  other  day-care  arrangements  which  are  necessary? 

2)  Please  specify  which  parent  will  undertake  the  responsibilities 
set  forth  in  paragraph  1,  as  well  as  all  other  foreseeable  day-to-day 
responsibilities,  such  as  feeding,  home-work  and  bed-time  routines,  and 
emergency  health  care  decisions. 

3)  Which  parent  will  pick  up  and  deliver  the  child  to  his  or  her 
after-school  activities  and  religious  classes,  if  any? 

4)  If  the  answer  to  any  or  all  of  the  above  questions  is  that  the 
parent  with  whom  the  child  is  then  staying  will  have  the  above-stated 
responsibilities,  please  signify  by  initialing  the  margin  to  the  right  of 
the  numbered  question.   Otherwise,  specify  below  how  these  responsibilities 
will  be  managed: 


5)   If  you  agree  upon  the  after-school  activities  in  which  the  child 
shall  participate  during  the  current  school  semester  or  year,  or  if  you 
agree  to  allow  the  child  to  choose,  please  specify. 


If  you  do  not  agree,  at  present,  on  these  activities,  or  if  it 
is  too  early  in  the  year  to  know,  please  specify  below  how  or  by  whom  the 
decision(s)  will  be  made  at  a  later  time: 


6)  Which  parent  will  provide  the  child  with  any  special  clothing  or 
equipment  (e.g.,  sports  gear,  musical  instrument)  needed  for  his  or  her 
anticpated  activities?  Please  specify  for  each  known  or  anticipated  activity: 
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7)  With  regard  to  religious  attendance  and  instructions,  if  any, 
please  indicate  whether  both  parents  agree  on  what,  if  any,  instructions 
and  attendance  shall  occur  during  the  year.   Indicate  the  nature  of  the 
agreement . 

If  you  do  not  presently  agree,  whose  decision  will  govern,  or 
how  will  you  make  a  decision  at  a  later  time? 

If  the  child  will  be  attending  some  religious  program,  who  will 
be  responsible  for  his  or  her  transportation  or  other  parental  partici- 
pation? Please  specify  below: 


Category  4:  Medical/Dental  Care,  Insurance  Coverage 

1)   Have  you  agreed  upon  a  pediatrician  or  other  physician  to  take 
care  of  the  child's  routine  medical  needs?   If  so,  please  indicate  the 
nature  of  the  agreement. 

If  you  have  not  agreed,  whose  decision  will  govern,  or  how  will 
you  decide  at  a  later  time?  Please  specify  below: 


2)  If  you  believe  the  child  needs  to  be  under  the  care  of  one  or 

more  medical  (including  psychiatric  or  other  psycho- therapeutic)  specialists, 
have  you  agreed  by  whom  the  child  shall  be  treated?  If  so,  please  indicate 
the  nature  of  the  agreement. 

If  you  have  not  agreed,  whose  decision  will  govern,  or  how  will 
you  decide  at  a  later  time?  Please  specify  below: 

3)  Have  you  agreed  upon  a  dentist  to  take  care  of  the  child's  routine 
dental  needs?  If  so,  please  indicate  the  nature  of  the  agreement. 

If  you  have  not  agreed,  whose  decision  will  govern,  or  how  will 
you  decide  at  a  later  time?  Please  specify  below: 

4)  Have  you  agreed  upon  a  dental  specialist  (including  an  ortho- 
dontist) to  take  care  of  any  special  dental  work  you  believe  the  child 
shall  require?  If  so,  please  indicate  the  nature  of  the  agreement. 

If  you  have  not  agreed,  whose  decision  will  govern,  or  how  will 
you  decide  at  a  later  time?  Please  specify  below: 
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5)  Which  parent  will  provide  medical  (and  dental,  if  available) 
insurance  coverage  for  the  child? 

6)  Please  state  the  name  and  policy  number  of  the  insurance  plan 
under  which  the  child  will  be  covered: 


7)  Which  parent  will  transport  the  child  to  and  from  non-emergency 
medical  and  dental  treatments?   (This  item  only  needs  to  be  filled  out 
if  the  answer  will  include  the  parent  with  whom  the  child  is  not  staying 
on  the  day  of  the  appointment.) 


8)   Is  there  life  insurance  coverage  which  will  remain  in  effect 
for  the  benefit  of  the  surviving  parent  or  the  child?  If  so,  please 
state  the  name  of  the  insured,  the  name  of  each  insurance  company,  the 
applicable  policy  number,  and  the  name  of  the  beneficiary.  You  need  not 
state  the  face  value  of  the  insurance  or  whether  there  are  loans  presently 
outstanding  which  diminish  the  face  value,  but  the  completion  of  this 
item  requires  that  you  indicate  any  agreement  and,  in  reaching  agreement 
that  you  have  fully  disclosed  these  items  of  information  to  each  other. 

Will  future  or  further  borrowings  be  permitted?  Please  indi- 
cate the  answer  to  this  question  and  all  other  information  requested 
above  in  the  space  provided  below: 


Category  5:   Dispute  Resolution 


In  the  event  any  dispute  or  misunderstanding  arises  between  you  and 
the  child's  other  parent  which  you  are  unable  to  resolve  between  your- 
selves, do  you  intend  to  obtain  the  aid  of  any  third  person  or  agency? 
If  so,  please  specify  below: 


Category  6:  Periodic  Review 


(only  to  be  completed  if  any  of  the  terms  and  conditions  agreed  upon 
are  to  expire  as  of  a  date  certain  or  upon  the  future  occurrence  of  any 
known  contingenty) 

If  any  aspect  of  this  Plan  or  the  entire  Plan  is  to  be  reviewed,  or 
is  to  expire  on  a  particular  date,  or  at  a  particular  time,  or  on  account 
of  a  particular  event  which  may  occur  in  the  future,  please  specify  below: 
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' Category  7:  Miscellaneous  or  Other  Aspects 

(to  be  filled  out,  if  applicable,  as  to  any  aspect  of  parenting 
not  appropriately  set  forth  elsewhere  in  the  worksheets.) 


In  completing  this  Plan,  each  of  you,  the  child's  parents,  hereby 
agree  to  make  a  reasonable,  good  faith  effort  to  abide  by  its  terms. 
This  effort  includes  having  the  child  ready  and  available  to  leave  your 
custody  to  go  with  his  or  her  other  parent  at  the  times  and  on  the 
days  and  dates  you  have  agreed  upon.   It  also  includes  your  agreement 
to  make  every  effort  not  to  involve  the  child  in  the  aspects  of  your 
divorce  or  separation  which  do  not  principally  involve  him  or  her. 
This  involves  the  recognition  on  your  part  that  it  is  in  the  long- 
term  best  interests  of  your  child  that  you  do  not  alienate  him  or  her 
from  the  other  parent  and  that,  to  the  extent  possible,  his  or  her 
relationship  with  the  other  parent  should  be  fostered  and  encouraged. 


Witnessed  by: 


Witnessed  by: 


Date: 


RECOMMENDATIONS:  UNIFORM  COURT  PROCEDURES 


UNIFORM  COURT  PROCEDURES 


Overview 


The  Special  Commission  chose  to  look  at  Probate  and 
Family  Court  practices  and  procedures  from  three  points  of 
view: 

■uniformity  and  fairness  to  all  litigants 

-impact  on  families 

■efficient  operation  of  the  Court 

We  examined  and  made  recommendations  regarding  some, 
but  by  no  means  all,  of  the  most  crucial  Court  procedures 
relating  to  divorce,  child  custody  and  family  violence.   We 
did  not,  for  instance,  consider  motion  procedure  and  trial 
assignment  procedures,  since  both  of  these  matters  were 
already  under  scrutiny  by  committees  within  the  Probate  Court 
under  the  direction  of  Chief  Judge  Podolski.   We  did  spend  a 
great  deal  of  time  on  contempt  and  support  enforcement 
procedures ,  based  on  our  conviction  that  serious  problems 
existed  in  these  areas. 


Recommendations 


We  strongly  recommend  that  civil  contempt  continue 
to  be  the  primary  support  enforcement  tool  utilized 
by  the  Court.   However,  adequate  procedures  should 
be  developed  for  the  occasional  case  warranting  a 
criminal  contempt  action. 

The  principal  problem  we  identified  was  the  delay  in 
bringing  contempt  actions  -  leading  to  arrearages 
well  beyond  the  defendant's  ability  to  pay,   This 
negates  jail  as  an  enforcement  tool  for  the  courts. 
We  recommend  greater  speed  in  the  filing  and  hearing 
of  complaints  for  contempt,  along  with  greater  use 
of  wage  assignments  by  the  Court. 


Proposed  Action  Toward  Implementation 


We  feel  that  legislation  amending  current  civil  contempt 
procedures  may  be  necessary  in  order  to  implement  the  above 
recommendation.   We  endorse  the  basic  concept  of  Senate  Bill 
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1980  now  before  the  General  Court  (placing  the  burden  of 
proving  inability  to  comply  with  a  court  order  on  the  defen- 
dant in  a  civil  contempt  hearing) .   We  suggest  enactment  of 
this  or  similar  legislation  in  the  present  session. 


II .   We  recommend  that  all  temporary  orders  entered  in 
the  Probate  and  Family  Court  be  limited  to  a  maxi- 
mum of  one  year.   The  parties  should  be  given  the 
opportunity  to  extend  the  order  by  motion,  which 
may  be  allowed  without  appearance  if  unopposed.- 

The  reason  for  this  recommendation  is  two- fold: 

►we  believe  a  specific  limitation  will  allow  the 
court  to  track  cases  more  efficiently,  so  that 
they  do  not  languish  in  the  system  for  extensive 
periods  of  time;  and 

■the  limitation  would  hopefully  act  to  encourage 
the  parties  to  resolve  cases  quickly,  avoiding 
extra  litigation  costs. 


Proposed  Action  Toward  Implementation 


We  believe  the  proposed  limitation  can  best  be  accomp- 
lished by  a  rule  change,  rather  than  by  any  new  legislation. 


III.  We  carefully  reviewed  the  present  pre-trial  conference 
order  and  procedure,  and  considered  alternatives.   At~ 
this  point,  we  recommend  that  the  Court  continue  to 
use  the  standard  pre-trial  order.   However,  we  also 
recommend  that  the  use  of  the  present  procedure  be 
carefully  monitored.   The  justices  should  be  made 
aware  of  complaints  by  counsel  that  some  justices  are 
not  utilizing  the  pre-trial  memorandum  once  it  is 
presented  to  the  Court. 


IV.   We  recommend  that  cases  filed  under  Chapter  208,  Section 
TA  (providing  for  "no-fault"  divorce)  proceed  as  joint 
petitions  by  the  parties ,  rather  than  as  a  complaint  with 
a  plaintiff  and  defendant. 

We  submit  this  recommendation  based  on  the  belief  that 
if  the  parties  have  been  able  to  reach  an  agreement, 
they  should  not  then  be  required  by  the  Court  to  engage 
in  an  adversarial  process. 
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Proposed  Action  Toward  Implementation 


After  much  discussion,  we  concluded  that  there  is 
nothing  in  the  present  statute  to  prevent  the  proposed 
procedural  change  in  Chapter  208,   slA  from  being  imple- 
mented by  rule  rather  than  by  new  legislation.   This  is 
obviously  a  much  easier  course  of  action,  and  we,  there- 
fore, recommend  the  promulgation  of  such  a  rule,  along 
with  the  development  of  appropriate  new  procedures  and  new 
forms  for  those  parties  wishing  to  file  a  joint  petition. 


V.   We  further  recommend  that  Chapter  208,  Section  1A 

He"  amended  so  that  if  the  Court  finds  after  a  hearing 
th"at  there  is  an  "irretrievable  breakdown"  and 
approves  the  agreement ,  a  judgment  of  divorce  nisi 
would  enter  forthwith. 


Present  statutes  require  a  six-month  waiting  period 
for  the  finalization  of  a  divorce,  but  with  an 
additional  six-month  waiting  period  for  so-called  "no- 
fault"  divorces.   We  saw  no  valid  reason  to  impose 
this  additional  delay  upon  parties  who  have  reached 
an  agreement  and  filed  for  divorce  on  grounds  of 
irretrievable  breakdown. 


Proposed  Action  Toward  Implementation 


New  legislation  is  required  to  amend  the  statute  as 
recommended.   We  suggest  the  enactment  of  Senate  Bill  1956 
(now  before  the  General  Court)  or  legislation  of  similar 
intent  during  the  present  session. 
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RECOMMENDATIONS:  FAMILY  VIOLENCE 


FAMILY  VIOLENCE 

•*mmmmmmmmmmmmmmm 


Overview 


The  task  for  the  Commission  in  the  area  of  Family 
Violence  was  to  examine  Chapter  209A  of  the  General  Laws  - 
a  statute  providing  temporary  protection  for  victims  of 
violence  within  the  family  or  household.   In  the  course  of 
this  deceptively  simple  assignment,  we  argued  with  each 
other  extensively,  met  with  literally  dozens  of  individuals 
presenting  impassioned  (and  quite  conflicting)  opinions, 
and  very  quickly  came  to  one  unanimous  conclusion:   Family 
violence  is  a  growing  problem  of  grave  significance  for 
the  Commonwealth  of  Massachusetts. 


Dimensions  of  the  Problem  -  What  We  Know  and  Don't  Know 

From  all  information  we  could  gather,  violence  in  the 
family  is  a  problem  cutting  across  all  socio-economic  groups 
regardless  of  neighborhood,  race  or  ethnicity.   Exactly  how 
extensive  the  dimensions  of  the  problem  are  cannot  be  reli- 
ably determined  from  the  data  presently  available.   Such 
data  as  is  accessible  has  simply  not  been  maintained  on 
a  regular  basis.   As  background  for  our  own  analysis,  we 
were  fortunate  to  be  able  to  utilize  a  team  of  outstanding 
students  under  the  supervision  of  Professor  Colin  Gillis  of 
the  New  England  School  of  Law  to  conduct  an  informal  survey 
of  police  and  court  officers  in  the  following  jurisdictions: 
Dedham  District  Court,  Barnstable  District  Court,  Lowell 
District  Court,  Brighton  District  Court,  Suffolk  Superior 
Court,  and  Norfolk,  Barnstable  and  Suffolk  Probate  Courts. 
The  information  we  gathered  can  in  no  way  be  construed  as 
systematic  survey  research,  but  it  did  lead  us  to  a  number 
of  general  conclusions  upon  which  we  based  our  final  recom- 
mendations . 

1.   The  incidence  of  reported  domestic  violence  appears 
to  be  increasing  throughout  the  Commonwealth. 

fThere  were  1215  Chapter  209A  complaints  filed 
in  Probate  Courts  alone  during  1978  -  79,  and 
1608  in  the  1979  -  80. 

City  officials  estimated  that  approximately 
70%  of  assault  victims  treated  in  the  emergency 
room  of  Boston  City  Hospital  are  women  who  have 
been  attacked  in  the  home,  usually  by  a  husband 
or  lover. 
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»Between  August  1,  and  December  1,  1980,  Boston 
District  II  Police  responded  to  276  domestic 
violence  calls  in  which  over  507o  resulted  in 
assault  and  battery  complaints . 

Clerks  in  all  jurisdictions  surveyed  cited  a 
growing  number  of  209A  complaints  filed  to 
prevent  children  from  abusing  parents  and 
elderly  relatives. 

No  one  fully  understands  the  factual  extent  of  family 
violence  in  Massachusetts. 

Until  very  recently,  each  District  Court  (unlike 
the  Probate  and  Family  Courts,  mentioned  above) 
kept  its  own  separate  statistics  on  209A  complaints. 
We  are  not  yet  able  to  state  with  certainty  exactly 
how  many  209A  complaints  are  filed  statewide. 

Public  and  private  social  service  agencies  do 
not  uniformly  report  data  on  family  violence 
cases  to  any  one  source. 

Domestic  violence  complaints  to  police  departments 
appear  to  be  differently  defined  and  unevenly 
maintained  from  community  to  community. 

3.  We  found  great  variation  in  the  manner  domestic  violence 
matters  are  handled  by  police  departments.   All  police 
officials  contacted,  however,  agreed  that  response  to 
domestic  violence  situations  was  one  of  the  most  diffi- 
cult interventions  any  officer  was  required  to  make. 

4.  Among  Clerks  of  Court,  there  is  no  uniformity  in  the 
handling  of  209A  complaints  and  related  information. 

Some  clerks  consider  209A  unduly  burdensome  - 
much  paperwork  for  nothing  since  the  majority  of  the 
people  involved  file  for  the  order  but  fail  to 
appear  at  the  five  day  hearing. 

Some  clerks  will  automatically  accept  the  filing 
of  a  complaint  and  assist  in  its  preparation, 
while  others  report  discouraging  209A  actions 
in  some  situations  -  particularly  where  the  parties 
are  cohabitating  without  a  marriage  license. 

Only  one  Clerk  of  Court  reported  a  willingness  to 
travel  to  the  home  when  the  complainant  is  elderly, 
mentally  ill  or  otherwise  unable  to  appear  in 
court.   In  general,  there  appears  to  be  little 
systematic  tracking  and  almost  no  follow-up  to 
the  filing  of  209A  complaints. 
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The  Statute   Chapter  209A 


While  no  one  we  spoke  with  denied  that  family  violence 
was  a  serious  problem  requiring  emphatic  response  by  police 
and  the  courts,  we  did  find  some  controversy  as  to  the 
effectiveness  of  Chapter  209A  as  a  particular  statute. 
Practical  problems  -  ranging  from  excessive  paperwork  to 
the  unavailability  of  some  judges  on  nights  and  weekends 
(when  most  209A  complaints  are  filed)  -  were  cited  by  a 
few  critics  as  plaguing  implementation.   We  also  heard  from 
lawyers  who  raised  the  question  of  whether  it  is  fair  and 
constitutional  re:  the  fact  that  there  is  no  right  of  appeal 
from  a  209A  temporary  order.   In  the  end,  we  found  neither 
argument  particularly  compelling. 

The  original  intent  of  Chapter  209A  was  to  provide  a 
temporary  remedy  under  the  law  to  persons  in  emergency , 
life- threatening  situations.   When  this  limited  intent  is 
kept  in  mind  and,  more  important,  when  standard  court  proce- 
dures ensure  the  fair,  efficient  implementation  of  the  law 
in  all  jurisdictions,  we  feel  that  the  value  and  the  neces- 
sity of  such  a  statute  is  indisputable.   (For  comparison 
purposes,  see  Attachment  A  to  this  section  for  a  summary  of 
related  legislation  throughout  the  United  States.) 


Recommendations 


I.    While  we  endorse  the  intent  of  Chapter  209A,  we 
recommend  amendment  of  the  statute  so  that  the 
intent  of  the  legislation  is  clarified,  and 
Standard  procedures  for  both  police  and  court 
officials  are  both  specified  and  required  under 
the  law. 


Proposed  Action  toward  Implementation 


The  amendments  contained  in  House  Bill  5475  seem  to 
us,  in  principle,  sufficient  to  clarify  and  strengthen 
the  existing  statute.   We  urge  passage  of  this  or  a 
similar  package  of  amendments. 


II 


We 

recommend  s 

l  statewide 

survey  to 

det< 

ermine 

the 

incidence  and 

prevalence 

of  family 

vio 

lence 

in 

Massachusetts . 

The  goals 

i  should  be  to 

determine 

1.  the  effect  of  family  violence  on  men  as  well 
as  women  and  children, 
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2.  where  violence  occurs, 

3 .  who  is  involved,  with  what  frequency, 

4.  what  is  the   present  impact  on  families  and  the 
Commonwealth  as  a  whole, 

5.  and  what  can  be  predicted  for  the  future. 


Proposed  Action  Toward  Implementation 


There  is  no  doubt  that  family  violence  takes  place,  or 
that  the  problem  is  a  serious  one.  Yet,  putting  together  more 
adequate  data  on  family  violence  seems  to  us  a  necessity  for 
the  effective  response  of  the  legal  system  in  Massachusetts. 
We  suggest  that  the  Governor  through  his  Advisory  Committee 
on  Children  and  the  Family,  promote  a  coalition  of  public  and 
private  groups  for  the  purpose  of  designing,  funding  and 
implementing  the  statewide  survey  recommended  above.   The 
coalition  should  include,  but  not  be  limited  to,  the  Depart- 
ment of  Social  Services,  the  Women's  Legislative  Caucus,  the 
Governor's  Commission  on  the  Status  of  Women,  and  the  office 
of  the  Chief  Judge  of  the  Probate  and  Family  Court. 


Ill .  We  recommend  the  establishment  of  statewide,  uniform 
reporting  practices  for  the  tabulation  of  family 
violence  complaints  by  police,  courts,  hospitals 


and  social  service  agencies 


Proposed  Action  Toward  Implementation 


We  do  not  intend  by  the  above  to  suggest  the  invasion 
of  any  family' s  right  to  privacy,   but  rather  to  standardize 
procedures  for  keeping  track  of  family  violence  incidents 
resulting  in  formal  complaints.   Since  the  Probate  and 
Family  Court  has  already  developed  excellent  tracking  pro- 
cedures, we  suggest  this  effort  be  co-ordinated  through  the 
office  of  the  Chief  Judge  of  the  Probate  Court. 


IV.  We  recommend  that  standard  procedures  be  established 
in  all  District,  Probate  and  Superior  Courts  for  the 
initial  processing,  handling  and  monitoring  of  209A~ 
petitions.   In  particular,  we  recommend: 
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that  a  written  protocol  be  distributed  to  every 
Court  Clerk's  Office  outlining  standard  responses 
and  options  for  dealing  with  209A  petitions;  and 

that  Court  personnel  be  required  to  ask  victims 
of  family  violence  whether  or  not  they  would  ITke 
additional  help  and,  if  so,  explain  what,  where 
and  how  it  is  available  in  the  community. 


Proposed  Action  Toward  Implementation 


We  suggest  that  the  above  can  best  be  implemented 
through  a  co-operative  effort  involving  the  Chairman  of  the 
Special  Commission  on  Probate  and  Family  Court  Procedures, 
the  office  of  the  Chief  Administrative  Justice  of  the  Trial 
Court,  and  representatives  from  the  professional  association 
of  Massachusetts  Clerks  of  Court.   Establishment  of  fair, 
standard  practices  in  this  area  should  not  be  a  particularly 
costly  or  difficult  task. 


V.    Recognizing  that  response  to  family  disturbance  calls 
is  the  leading  cause  of  police  injury  and  fatality 
around  the  country,  we  recommend  that  training 
programs  in  family  violence  be  made  available  to 
police  departments  in  every  community. 


Proposed  Action  Toward  Implementation 


We  urge  Governor  King  to  make  possible  the  expansion 
of  existing  programs  now  sponsored  by  the  Massachusetts  Criminal 
Justice  Training  Council,  and  on  a  pilot  basis  by  the  Depart- 
ment of  Social  Services.   We  realize  that  resources  for  the 
expansion  of  any  publicly  sponsored  program  are  scarce,  but 
we  cannot  conceive  of  a  more  high  priority  need. 

VI.   Finally,  given  the  expanding  need  to  help  family 

members  caught  up  in  the  cycle  of  domestic  violence, 
we  strongly  endorse  the  concept  of  generating  funds 
by  allocating  a  part  of  all  fees  collected  on 
marriage  licenses  and  in  the  finalization  6T~divorce 
to  the  Department  of  Social  Services  for  the  support 
of  family  violence  helping  programs. 
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Proposed  Action  Toward  Implementation 


This  concept  of  a  surcharge  on  marriage  and  divorce 
related  fees  is  already  at  work  in  Florida,  where  the 
funds  generated  partially  support  shelters  for  battered 
women.   We  think  the  idea  is  a  logical  way  for  the  state 
to  maintain  its  responsibility  for  intervention  in  the 
present  time  of  fiscal  austerity.   House  Bill  2871, 
currently  before  the  General  Court,  proposes  a  surcharge 
on  the  Florida  model,  but  we  think  the  trust  fund  man- 
dated by  that  legislation  is  too  narrowly  targeted.   We 
would  urge  passage  of  an  amended  version  of  that  bill. 
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Synthesis  of  "Response  to  Violence  in  the  Family," 
a  Project  of  the  Center  for  Women  Policy  Studies, 
Volume  3,  Number  12,  August/September,  1980 

Prepared  by:  Deborah  Heckle,  New  England  College  of  Law 


STATE  LEGISLATION  ON  DOMESTIC  VIOLENCE 

Less  than  a  decade  ago  few  states  had  any  laws  specifically  dealing 
with  family  violence.   A  battered  woman  (It  is  widely  recognized  that 
although  some  men  are  beaten  by  their  mates,  most  adult  victims  are 
female)  who  sought  legal  protection  from  abuse  had  few  options.   If  the 
woman  was  married,  she  could  file  for  divorce,  separation,  or  custody. 
In  some  states  she  could  get  an  injunction  issued  against  the  abuser 
ordering  no  abuse  during  the  domestic  relations  proceeding.   Such  orders, 
however,  were  limited  in  scope  and  generally  did  not  provide  for  enforce- 
ment by  police  or  imposition  of  penalties  for  violation. 

During  the  last  five  years,  most  states  have  passed  extensive  legis- 
lation on  domestic  violence.  Most  of  the  statutes  create  new  civil  and 
criminal  legal  remedies  for  persons  abused  by  family  or  household  members, 
Some  laws  specify  the  powers  and  duties  of  police  who  answer  domestic 
disturbance  calls.   Some  require  agencies  that  offer  services  to  violent 
families  to  keep  records  or  write  reports  on  family  violence.   Finally, 
and  perhaps  most  important,  many  state  legislatures  have  appropriated 
funds  for  shelters  and  other  services  to  violent  families. 

All  but  five  states  have  now  enacted  some  new  legislation  addressing 
the  problem  of  family  violence.   Those  that  have  taken  no  recent  action 
are  Alabama,  Idaho,  Mississippi,  South  Carolina  and  Wyoming. 

A.   Protection  Order  Laws 


A  protection  order  (also  called  a  restraining  order  or  temporary 
injunction)  is  an  order  issued  against  an  abuser  by  a  court  requiring  him 
to  change  his  conduct.   The  court  may,  depending  on  state  law,  order  an 
abuser  to  move  out  of  a  residence  shared  with  the  victim,  to  refrain  from 
abuse  or  contact  with  the  victim,  to  attend  a  counseling  program,  or  to 
pay  support,  restitution,  or  attorney's  fees.   The  court  may  award  child 
custody  and  visitation  rights  or  may  restrict  use  or  disposition  of  per- 
sonal property.  Laws  providing  this  type  of  protection  for  battered 
women  have  been  passed  in  thirty-four  states. 

Twenty-nine  of  the  protection  order  laws  allow  the  court  to  evict 
an  abuser  from  a  residence  shared  with  the  victim.   The  eviction  order  is 
possibly  the  most  important  form  of  relief  provided  by  the  new  legislation. 
It  gives  a  victim  of  abuse  an  enforceable  right  to  be  safe  in  her  home, 
and  it  establishes  that  the  abuser  rather  than  the  victim  should  bear  the 
burden  of  finding  another  residence.  Many  of  the  laws  allow  eviction  even 
if  the  title  or  lease  of  the  residence  lists  only  the  abuser's  name.   Some 
statutes  allow  eviction  in  such  cases  only  if  the  abuser  is  found  to  have 
a  legal  obligation  to  support  his  wife  and/or  children. 
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The  laws  vary  widely  as  to  what  relationship  must  exist  between 
abuser  and  victim  for  protection  to  be  available.   Three  states  restrict 
eligibility  to  spouses.   Twenty-two  cover  household  members  related  by 
blood  or  marriage,  eleven  cover  unrelated  household  members,  nineteen 
cover  child  victims,  and  twelve  cover  parents  abused  by  their  offspring. 
Twenty  of  the  statutes  provide  some  coverage  to  persons  who  were  married 
and/or  lived  together  at  one  time  but  are  not  co-residents  when  the  abuse 
occurs. 

Most  of  the  statutes  make  eligibility  for  a  protection  order  contin- 
gent on  present  and/or  former  cohabitation.   To  get  a  full  protection 
order,  a  victim  must  show,  usually  by  a  preponderance  of  evidence  (a 
fairly  low  standard  of  proof) ,  that  abuse  has  occurred  or  that  there  has 
been  some  threatened  or  attempted  abuse.   In  eight  states,  a  protection 
order  may  be  issued  upon  a  showing  of  sexual  abuse  of  a  child.   Few  of 
the  new  laws  make  protection  available  based  on  allegations  of  harassment 
or  psychological  abuse.   A  full  protection  order  may  be  issued  only  after 
the  abuser  is  notified  and  a  hearing  is  held  at  which  both  parties  have 
an  opportunity  to  testify.   (If  the  abuser  fails  to  appear  at  this  hearing, 
he  is  deemed  to  have  waived  his  right  to  a  hearing,  so  relief  may  be 
granted  based  on  evidence  presented  by  the  victim.) 

The  less  time  it  takes  to  obtain  a  protection  order,  the  more  effective 
it  is  likely  to  be.   Thirty- two  of  the  statutes  allow  issuance  of  temporary 
protection  orders.   A  temporary  protection  order  is  issued  ex  parte  within 
a  day  or  a  few  days  after  a  petition  is  filed,  following  a  hearing  at  which 
the  victim  but  not  the  abuser  is  present.   A  temporary  protection  order 
lasts  until  the  abuser  receives  notice  and  a  full  hearing  is  held,  at 
which  time  a  full  protection  order  may  be  issued. 

Since  most  abuse  occurs  at  night,  eight  of  the  protection  order  laws 
provide  for  issuance  of  emergency  protection  orders  at  night  or  on  weekends 
when  the  regular  courts  are  not  in  session.   The  emergency  order,  often 
issued  by  a  magistrate  rather  than  by  a  judge,  lasts  only  until  the  next 
weekday  morning  when  the  victim  must  go  to  court  to  reapply  for  a  temporary 
protection  order. 

In  fifteen  states,  an  abuser  who  violates  a  protection  order  may  be 
prosecuted  for  a  misdemeanor,  and  in  twenty  for  contempt  of  court.   (Seven 
of  these  allow  prosecution  either  for  a  misdemeanor  or  for  contempt.) 
Fourteen  statutes  permit  a  court  to  impose  a  jail  sentence  of  six  (6)  months  or 
more  for  violation  of  a  protection  order.   The  laws  frequently  allow 
imposition  of  a  fine  of  $500  or  more  instead  of  or  in  addition  to  a  jail 
sentence.   Imposition  of  jail  sentences  in  misdemeanor  cases  is  relatively 
rare;  more  important  to  the  enforcement  of  protection  orders  are  the 
arrest  power  and  other  powers  granted  police  in  handling  protection  order 
violations. 
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Each  statute  contains  procedural  rules  on  where,  how,  and  by  whom 
petitions  may  be  filed,  fees  to  be  charged,  when  hearings  must  be  held, 
In  many  states,  these  procedures  are  not  listed  in  a  spouse  abuse 
statute  but  may  be  found  in  the  general  rules  of  civil  practice.  Of 
particular  importance  are  rules  on  fees  for  filing  papers  or  delivery 
of  orders  to  abusers.   Provisions  waiving  filing  fees,  permitting 
victims  to  file  without  a  lawyer,  or  requiring  court  clerks  to  assist 
victims  in  filing  petitions  are  essential  to  ensure  that  protection 
orders  will  be  available  to  victims  of  abuse  who  have  no  money  or  no 
access  to  their  money.   Six  state  laws  provide  that  no  fee  shall  be 
charged  for  filing  a  petition  for  a  protection  order. 

B.  Criminal  Law 


Every  state  has  laws  imposing  criminal  penalties  for  assault  and 
battery.   These  laws  could  be  enforced  against  persons  who  abuse  their 
mates,  but  mate  abuse  has  not  traditionally  been  treated  as  a  criminal 
matter.   To  promote  enforcement  of  criminal  law  against  abusers,  ten 
states  have  enacted  legislation  making  spouse  abuse  a  separate  criminal 
offense.  Like  the  protection  order  laws,  they  specify  the  relationships 
covered  and  the  penalties  that  may  be  imposed  for  violation.   The  intent 
of  these  statutes  is  to  give  direction  as  to  the  enforcement  of  criminal 
law  against  abusive  mates  rather  than  to  make  any  substantive  change  in 
the  law. 

C.   Civil  vs.  Criminal  Relief 

There  are  important  differences  between  criminal  and  civil  remedies 
created  by  the  new  legislation.   The  protection  order  laws  generally 
offer  broader,  more  flexible,  and  more  immediate  relief  than  can  be 
obtained  by  filing  a  criminal  charge.   Also,  the  decision  to  file  a 
protection  order  lies  solely  with  a  victim  of  abuse. 

The  passage  of  a  new  criminal  statute  does  not  guarantee  a  battered 
woman  a  new  remedy,  since  the  decision  to  file  a  charge  is  with  the 
prosecutor,  not  with  the  victim.   Criminal  laws,  however,  may  be  more 
effective  than  civil  relief  in  changing  abusive  behavior  because  there 
is  a  greater  perceived  or  actual  threat  of  punishment.   If  criminal 
penalties  are  available  for  violation  of  a  protection  order,  the  same 
type  of  leverage  over  the  abuser  may  be  possible  in  civil  as  in  criminal 
cases. 

D.   Police  Intervention 


Twenty- three  of  the  recent  state  laws  on  domestic  violence  expand 
police  power  to  arrest  in  domestic  abuse  cases.   In  sixteen  states,  arrest 
without  a  warrant  is  permitted  where  a  police  officer  has  probable  cause 
to  believe  that  an  abuser  has  committed  a  misdemeanor.   In  twelve  states, 
police  may  arrest  without  a  warrant  if  they  have  probable  cause  to  believe 
that  an  abuser  has  violated  a  protection  order.   (Five  states  allow  prob- 
able cause  arrest  in  both  cases.) 
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Most  of  these  arrest  laws  give  police  a  discretionary  power,  but 
five  state  laws  impose  a  duty  to  arrest  where  probable  cause  is  present. 

Twenty  of  the  statutes  impose  some  duties  on  police  responding 
to  domestic  disturbance  calls.  About  half  of  these  list  extensive 
duties,  including  transporting  the  victim  to  a  hospital  or  shelter, 
informing  her  of  legal  options,  staying  until  she  is  no  longer  in  danger. 
Many  of  the  laws  prescribing  police  duties  immunize  law  enforcement 
officials  from  suits  for  damages  for  any  action  taken  in  a  good  faith 
effort  to  enforce  the  law. 

E.   Data  Collection 

Lack  of  adequate  data  as  to  the  nature  and  scope  of  family  violence 
has  hindered  improvement  of  the  law  enforcement  response  to  the  problem. 
Nineteen  states  have  now  passed  laws  that  require  agencies  that  assist 
violent  families  either  to  keep  internal  records  of  each  case  handled  or 
to  report  on  cases  handled  or  on  the  problem  generally  to  another  agency. 


F.   Fund in 


£ 


Funds  have  been  appropriated  for  services  to  violent  families  in  half 
of  the  states.   Such  appropriations  are  made  either  by  including  a  line 
item  in  the  budget  of  a  state  agency  or  by  passing  a  bill  making  a  cate- 
gorical appropriation.   All  appropriations  must  be  approved  by  the  state 
legislature.   They  may  originate,  however,  in  the  governor's  office  as 
part  of  the  proposed  budget  submitted  each  year  to  the  legislature  by  the 
governor  or  a  proposal  may  be  submitted  to  the  legislature  as  a  separate  bill, 

In  five  states,  a  new  source  of  funding  has  been  created  by  passage  of 
legislation  that  imposes  a  surcharge  on  the  marriage  license.   The  money 
collected  through  the  surcharge  is  distributed  to  shelters  and  other  service 
organizations.   In  two  states,  the  legislatures  have  appropriated  funds  in 
the  state  budgets  in  anticipation  of  income  from  marriage  license  surcharges. 

The  funding  legislation  generally  specifies  whether  funds  are  to  be 
spent  on  shelters,  on  counseling  services,  on  employment  training,  or  on 
legal  advocacy.   Many  state  legislators  are  considering  introduction  of 
marriage  license  surcharge  laws  as  a  stable  means  of  generating  funds.  A 
surcharge  law  may  be  particularly  useful  in  a  state  that  is  facing  cuts  in 
its  budget  or  where  allocation  of  money  from  the  state  budget  would  be 
unlikely  for  political  reasons. 


RECOMMENDATIONS :  EDUCATION 


SPECIAL  RECOMMENDATIONS  -  EDUCATION 
PROGRAM  IN  THE  PROBATE  AND  FAMILY  COURT 


I .    We  strongly  recommend  a  broad  program  of  education 
within  tne  Probate  and  Family  Court  whereby  every 


litigant  is  acquainted  with  court  procedures,  the 


general  guidelines  by  which  judicial  decisions  are 
reached,  and  especially  with  the  procedures  and 
potential  benefits  of  available  mediation/ concTlia- 
tion  options  in  the  resolution  of  marital  disputes. 

The  purpose  of  such  education  would  be  to  reduce 
the  anxiety  and  uncertainty  of  litigants,  and  in  a 
general  way  to  present  a  realistic  picture  of  the 
Court  as  it  can  and  cannot  resolve  the  human  prob- 
lems within  families.   This  is  a  recommendation 
endorsed  by  all  five  Subcommittees  of  the  Special 
Commission.   We  are  convinced  that  many  human 
conflicts  and  much  expensive  litigation  in  the  Pro- 
bate results  from  misunderstanding  of  the  divorce 
process.   One  result  can  be  unreasonable  expecta- 
tions regarding  support,  visitation  and  child  custody. 
Three  specific  programs  are  recommended  as  a  beginn- 
ing: 

iWe  suggest  developing  written  material  for  each 
court  orienting  litigants  to  court  procedures . 
This  would  specifically  include  a  brief  description 
of  mediation  as  an  alternative  way  of  resolving 
disputes,  and  include  a  list  of  available  mediation 
services  in  the  area.   The  written  material  would 
be  sent  automatically  to  all  parties  upon  initial 
filing. 

1T0  augment  written  material,  we  suggest  producing 
and  making  available  a  brief  orientation  film 
introducing  litigants  to  the  Probate  and  Family 
Court,  outlining  what  people  can  expect  to  exper- 
ience in  various  Court  procedures,  and  pointing 
out  various  options  for  litigants,  including  media- 
tion and  conciliation. 

rWhere  existing  resources  make  it  feasible,  the 
Family  Service  Department  within  each  court  should 
establish  a  telephone  information  and  referral 
resource.   This  telephone  number  could  be  made 
known  to  the  public  so  that  before  filing  and  also 
in  post-divorce  conflicts  families  can  find  out 
about  court  procedures ,  options  for  dispute  resolu- 
tion, community  resources  to  families  in  crisis,  etc 
It  may  be  desirable  to  begin  this  on  a  trial  basis 
in  one  court  only. 
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II.   In  addition  to  education  within  the  Court,  we  recom- 


mend 

that  all  materials 

developed  be  desi 

.gned 

for 

mult: 

Lple  use  and  -  resources  permitting  - 

■  that 

the 

proposed  educational  program  be  extended 

to  include 

two  additional  goals: 
— — ^^■broadening  the  awareness  and  legal  knowledge 

of 

children  and  youth, 

educators ,  mental  hea 

Lth 

and  social  service  professionals  concerning  the 


social  dynamics  of  divorce  as  well  as  the  complex 


issues  in  family  law;  and 

'Stimulating  community  awareness  of  the  legal, 
social,  psychological  and  economic  consequences 
of  divorce  and  family  violence,  and  especially 
the  non- adversarial  alternatives  to  court  action 
available  to  families  in  crisis. 


Proposed  Action  Toward  Implementation 


We  fully  realize  that  we  have  recommended  an  ambitious 
program,  yet  we  believe  education  to  be  the  most  essential 
step  the  Court  can  take  at  the  present  time  to  make  the 
system  more  responsive  to  families  in  crisis. 

As  a  first  step  toward  implementation,  we  urge  that  a 
proposal  be  developed  seeking  Federal  and/or  foundation 
assistance  for  the  educational  program  outlined  above.   We 
are  well  aware  that  the  cost  of  the  entire  proposed  program 
could  not  be  borne  by  the  Court.   The  proposal  should  be 
submitted  to  the  U.  S.  Department  of  Education's  Law- 
Related  Education  Program  as  soon  as  possible. 

Secondly,  we  recommend  that  the  Chief  Judge  of  the 
Probate  and  Family  Court  establish  a  working  group  represent- 
ative of  all  Court  personnel  to  begin  immediately  implementing 
those  aspects  of  an  educational  program  which  can  be  accomp- 
lished with  existing  resources. 
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